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HEARING ON THE NOMINATION OF GINA 

McCarthy to be administrator of the 

ENVIRONMENTAL PROTECTION AGENCY 


THURSDAY, APRIL 11, 2013 

U.S. Senate, 

Committee on Environment and Public Works, 

Washington, DC. 

The full committee met, pursuant to notice, at 10 a.m. in room 
406, Dirksen Senate Office Building, Hon. Barbara Boxer (chair- 
man of the full committee) presiding. 

Present: Senators Boxer, Vitter, Barrasso, Sanders, Inhofe, Car- 
per, Fischer, Merkley, Wicker, Cardin, Sessions, Udall, Boozman, 
and Gillibrand. 

Also present: Senators Warren and Cowan. 

OPENING STATEMENT OF HON. BARBARA BOXER, 

U.S. SENATOR FROM THE STATE OF CALIFORNIA 

Senator Boxer. The Committee will come to order. 

We have members who have other obligations, we have a vote at 
11. The plan is, we are going to start off with opening statements 
from the Chairman, the Ranking Member. Then we are going to 
move to the two people who are introducing Gina McCarthy, then 
we are going to move to colleagues in order of arrival as we usually 
do. 

We are going to have to break, I figure about 11:10, to make it 
to the floor, and then we will reconvene at 11:45. Because I think 
people are going to want to see the outcome of the vote and so on. 
So we will be working as long as we can, then we will reconvene 
at 11:45. 

I will open it up with my statement. Statements are going to be 
at least 6 minutes. 

Today, I welcome the President’s nominee for Administrator at 
the Environmental Protection Agency, Gina McCarthy. Gina, you 
are one of the best qualified nominees ever to come before this 
Committee. Your combination of experience, intelligence, energy, 
expertise and integrity will make you a most effective EPA Admin- 
istrator. 

Now, this is the second time you have been nominated for a top 
position at EPA. Previously, you were confirmed by the Senate 
without a recorded “no” vote. 

Why do I believe this nominee is the right person to take the 
helm at EPA? She has over three decades of public service at the 
local. State, and Federal levels. At a time when there can be a bit- 

( 1 ) 
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ter divide in Washington, she has shown a strong bipartisan spirit. 
She has worked for both Republicans and Democrats: Republican 
Governor of Connecticut, Jodi Rell, three Republican Governors of 
Massachusetts, Paul Cellucci, Jane Swift, and Mitt Romney; and a 
Democratic President, Barack Obama. 

Because of her common-sense approach to protecting public 
health, Gina McCarthy has received support from businesses, 
health officials, environmental organizations, and scientists. I 
would ask unanimous consent to place into the record the letters 
and statements of support for Gina. Without objection. 

[The referenced information follows:] 
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Alaska Wilderness League • American Rivers • Center for American Progress Action Fund 
• Center for Biological Diversity • Ceres • Clean Water Action • Conservation Law 
Foundation • Defenders of Wildlife • Earth Day Network • Earthjustice • Environment 
America * Environmental Defense Fund * Environmental Law and Policy Center • Friends 
of the Earth • Green for All • Interfaith Power & Light • League of Conservation Voters • 
Massachusetts Climate Action Network • Moms Clean Air Force • National Audubon 
Society • National Parks Conservation Association • Natural Resources Defense Council • 
Ocean Conservancy • Oceana • Physicians for Social Responsibility • Protect Our Winters • 
Safe Climate Campaign • Sierra Club • Southern Environmental Law Center • The Nature 
Conservancy * The Trust for Public Land • The Wilderness Society • US Climate Action 
Network • Voces Verdes • Voices for Progress 

April 10, 2013 

United States Senate 
Washington, DC 20510 

Dear Senator: 

On behalf of our millions of members and supporters, we write to strongly support President 
Obama’s nomination of Assistant Administrator Gina McCarthy to head the United States 
Environmental Protection Agency (EPA). Ms. McCarthy has a solid, bipartisan record of 
successfully working to protect our air and water. We believe she is exceptionally well-qualified 
to fill this critical position. 

Ms. McCarthy brings to the table 25 years of experience working on environmental issues, both 
at the state and federal level and under Democratic as well as Republican administrations. Prior 
to her current role as head of EPA ’s Office of Air and Radiation, she served as the Commissioner 
of the Connecticut Department of Environmental Protection under Republican Governor Jodi 
Rell. Before that, Ms. McCarthy spent 25 years as an environmental official in Massachusetts 
working for five governors from both parties, including Governor Mitt Romney. In this nearly 
three decade career of fighting for clean air, clean water, public health and environmental justice, 
Gina McCarthy has gained a reputation for being engaging, effective and committed to bringing 
diverse stakeholders together to achieve meaningful environmental protections. 

Our country, and indeed our entire planet, will face unprecedented environmental challenges in 
the coming years. Americans deserve an EPA Administrator who is committed to enforcing the 
laws on the books and working with Congress and the Administration to continue EPA’s record 
of success. While serving in her role as Assistant Administrator for the Office of Air and 
Radiation, Gina McCarthy has overseen some of the most significant and life-saving 
environmental achievements to come out of EPA in decades. These include last year’s landmark 
safeguards against mercury and air toxics from power plants, a proposal to rein in dangerous 
industrial carbon pollution from new power plants, clean car standards that represent the largest 
step our country has ever taken to reduce carbon pollution, and a strengthening of limits on 
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deadly fine particulate matter. The result is tens of thousands of lives saved and billions of 
dollars of health care costs avoided annually. 

We very much look forward to working with Ms. McCarthy to continue protecting our children 
and families from the dangers of air pollution, water pollution and the many other industrial and 
household toxics that threaten our health and safety. We appreciate your consideration of our 
strong support and would be happy to speak with you should you have any questions or 
concerns. 

Sincerely, 

Alaska Wilderness League 
American Rivers 

Center for American Progress Action Fund 

Center for Biological Diversity 

Ceres 

Clean Water Action 

Conservation Law Foundation 

Defenders of Wildlife 

Earth Day Network 

Earthjustice 

Environment America 

Environmental Defense Fund 

Environmental Law and Policy Center 

Friends of the Earth 

Green for All 

Interfaith Power & Light 

League of Conservation Voters 

Massachusetts Climate Action Network 

Moms Clean Air Force 

National Audubon Society 

National Parks Conservation Association 

Natural Resources Defense Council 

Ocean Conservancy 

Oceana 

Physicians for Social Responsibility 
Protect Our Winters 
Safe Climate Campaign 
Sierra Club 

Southern Environmental Law Center 

The Nature Conservancy 

The Trust for Public Land 

The Wilderness Society 

US Climate Action Network 

Voces Verdes 

Voices for Progress 
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DEP Chief Gina McCarthy To Work for President Barack 
Obama 
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.AonLmdw, CMsUfitnrKealing end Oanlela 
AlUtnart pmyide bslBiiM^8/)dir»^op</>cow}rege or 
Cnnnaefeuf ooafct... read more 

CmaU I CT Politics on Coufanteom | about 


One McCarvty, the ststo's environmental proieetlan cormiaslonar, nfl bo nomtnated by 
Prealdeni Barsdi Obama to be Bte assistant adrrdnlstmtor tar air and ratSaHon M the 11& 
EflvironnwEtal Rdectlon Agency. Obama snnowioed htaintentien Thursday to make (ha 
nemlnadon. 

Oovemor bl Jodi Rel, vto hired McCarthy after a rutianWde search in 3004 to succeed 
Arthur Roovre. hated MeCarSiy for her years at aarrioa in Ifta slaw. 

*0103 McCarthy b dotog m outstanding fob for gw dttaent of Connactietrt,* ReS said. Ibr 
leadersh^) an cOmate bauea b rwUonaHy respected, so h comas es no surprtsa (hat (ha 
Obara adnlnbtruiort sould reach out to Comrrtsaieflaf McCarthy, a dedlcaied pub£c 
servatdeiihberreRdousialenland patston.tMii!e«eoeruMy«iouia hswtotaeehartn 
Conruebeut, R b reassuring wtoimr the would be working to preserve and tntprova the 
embonment for el Arreertesns.* 

The VAiita Hsuse retaaoed iho following background on McCarthy: 

*McCanny carte to (he Corwiecticut OEP from (he Cortmxwaafth of Msssachuseda, Mtera 
she evksd on emkonrmnlal bsues at ha siala and beel level far 35 yean h a vailety of 
hlgh-rartMrtgpoaiUons. JLtsl prior to falnkiglha CorutectfauiO^, she served aatha Deputy 
Seoetary of Opersdona tor lh« Massadiasetts Ofitce of Coeminwas&h O ev e fapmant. a 
*Supar Secrelartaf* that ooordlnatea poficfea and programs of that atate's anvtranmenial. 
tranoportation. energy and houstngogendos. h IMO, Governor Oukakisappocnied 
M£ai(thy uChair of theCoundtoewsrsaaVta rmdawof a proposed hatsrdous weata 
bdnereter b toe Boston area.* 

MoCaitfiy’sftoeRtong tour profeselerubrvsmad by Obama on Thursday W various key 
posts h faaadnbrb&edon. 

*Eseh of Iheaa bdivUuab brtngs a uaiQue ubnl and dadtcaliort to the causes v« are 
todifing auary day fa my adnd n bbetton," Obama soW. 'Together Ihoy brfag decades of 
pubGctentoa and ^rerse backgrouitds that wfl serve the American people wrt as wa work 
to take on Oca big rhaSsrtgea of our lime Dee sbengthaning our eo ar wy. aehbvfag energy 
fadapendanee, and making our government the most eeeoasibfe and trsresparent fa history, 
i am grateful dial they haw agreed W eerve fa these capsciOes.' 


CWaenltt: Bartrt cr»ro M Jrftut 
Tv: B»»efcObB<m.Cawl*OirB». u xriwl 


3 Comments 
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EpaffelrcNflfiowos 8 br0Ml, she's oorre to Ow right rlaoe— 11/13/2009~ vMwecneM.net 


EPA: 

If air chief lovoa a brawl, ahe'a coma to tha right place 

fisbln Brtvtntftr. B&E repertir 
OnentWn: Friday, Navontar IS, 2009 

U.S. EPA air chief Gina McCarthyhas a tfiick Boston accent a shock of cropped while hair and a penchant for a good 
fight 

1 cannot shyawayfrom controversy.’she tolda panelof£PAadvi&ers recently. Idonl know if it^ myirtsh blood, but 
Hove it I love disagreements. Move the democratic process. If in a room where everybody agrees, I start to nod 
off.* 


That is luckyfbr McCarthy, SS, whose |ob as the nation's top air regulator has her in what may be (he world's hottest 
spot the canter of a potiQcai free'for>ali over dimate regutaSon and other air pottution policies. 


As President Obama's nominee fbrthe air office post McCailhygota whilfofhow eontenb'ous her new job could be 
before she was even confirmed by the Senate. Republican San. John Banasso of Wyoming stalled ttie vole on her 
confltmallon for nearly a montti last spring to protest EPA’s movement toward using foe Clean Air Act to regulate 
greenhouse gases. 


McCarthy 


Barasso's Tiold* prevented McCarthy from being 
present at foe White House Rose Garden In May 
when Obama announced foe firsl-ever naflonal 
greenhouse gas emissions standard on cars and 
trucks. 

^was at home awaittng confirmation, really licked off 
Ihatitwas myopportunltyto meet foe president and I 
was not in foat garden,* she said. 

*Somuch gotdone befbre I golhere. I finally called up 
(EPAAdministrator] Lisa Jackson, and I said. If you 
don't get these people off my back, rm neverooming 
there, because you are making all these 
oommittnents and dumping them on my lap. and I'm 
supposed to implement them. Fm supposed toat 
least get the pleasure of the announcemenf* 

fifoCarthyquiddymade up for lost time when she 
finallymoMd In June into her fifth*floar office at EPA 
headquarters, the Ariel Rios Building on 
Pennsyfvenia Avenue. 

McCarthy and her staff quiddy rolled out several 
dImats polides in response to foe Supreme Court's 
2007 MasaaehusoOsv. EPA dedslon, which gave the 
agency foe aufoorlty to regulate greenhouse gases as air pollutants. 


PRORLE; GINA MCCARTHY 


Position: AsBistaivt adntnistratof of foe 
Office of Afr and RadiaUon, U.S. 


Career: HsaSh agent In Canton, ktass.; 
anvironrrorvtal officar (n Sfoi^hton, Mass.; 
merrber and executive secretary ^ the 
MwsachuseOs hteardous Waste Facity Site Safety CCuncO: 
execudvs directer of the adntntairatlve ceunctt at the state's 
Btecutlve Office of EnvkonmantaJ Affairs; ktosechusens’ 
essistarTt HBcrelary of polution prevention, environrtBmat 
busbvese and lachrvology; undersecretary of poCcy at foe 
tossachusetts BcecuUve Office of Env&mrrental Affdrs; 
depidy secretary of operations et foe Office for 
C o nTronweaifo Deveto pnen t; eomrrissloner, Connecticut 
Oepaflrrenl of BwironrTental FYotecOon 

Fsfn By: tijsbend. Kemafo Mc^ey; three chUdren, Danlei. 
^tesgie end JuCe 

DlstracUene: Boston ftod Sox gatres. welching foe 
'Barefoot Contasse* cooking show and w eUng her two 
dogs 


Environmentalists have hailed foe proposals, which foeysay were long overdue, while conservative lawmakers and 
many Industry groups have accused EPAofattemptIng to impose new regulations that would cripple a struggling 
economy. 


But McCarthy, a veteran regulator and a pioneer In a Norfoeestam regional program to curb global warming 
emissions, has taken critidsm and praise in stride. 


IS 


vwweenew Jte!ibddic/Greerndr^2O0G^ 1/13ri 
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Eps tf air cHef loves a brawl, she's com lo (he right plan - 11/1312009- WMKeenews/sl 
”ENen if there's controversy, I’m going b make (he decision, and people are going b bo happy In one instance and 
unhappy in the neM,* she said in an interview. *Bu1 thafs be job l\e been given and the job I'm going b embrace.* 

1 definitely challenge people* 

McCarthyhas a long tonjo list 

Mthe bp of the list are redoing a series of Bush-era rules that were bssed out In court pioneering a nab'onal 
program b curb greenhouse gas emissions and keeping pace with federal deadlines for potluUon programs — 
deadlines the agency has consisbntJyfailed b meet in the past 

To have a shot at getting it all done, she will need (hetoyeltyofEPA's career staffers, many of whom were 
disenchanted with the Bush administration's controversial air policies. 

"Whet a breath of fresh air,* said an EPAsiremplo^ewhowas not authorized b speak b the press and spoke on 
background. ‘She comes bus with much greater knowfedge than most of the people (hat have been in that position 
recently." 

The employee continued. "The most ob^ous difference Is thetshe takes seriously the mission of (he agency b 
prelect public health and the environment That is her agenda -Ifs not b minimize the burden on industry, Ifs b 
prelect people and ihe environment, and that makes all the dirfarencfi in the world.* 

Olane Chlsnaii Joy, assistant direcbr of the Connecticut Department of Environmental Probction'S Bureau of 
Outdoor Recreation, called McCarthy— who had led the state DEP — a leader who values the opinions of herstaff 
end works (ire{essty.*She was always barebsupport the work that we did and never, ever biledb thank us,* she 
said. 

McCarthy admits she's ‘somewhet demanding* of her staff. 

*1 dednlbty challenge people.* she said. *But hopefully, I am working harder then anybody else, and so people wont 
res ent the bet bat I want bam b work hard, as well.* 

Working 12-hour days Is not unusual forher.Shotypicallyardves at be office around 8 ajii. When her husband Is in 
town, she gals up early bwatk beirtwo doge - Tyson, a golden retriever, and Emm a, whom ahe describes es e 
little, poopy dog* her daughbr handed off when she went b college. Tyson, who would chew on befamllyfs ears 
when she was a puppy, waa named after be ear-biting heav^elght boxer Mke Tyson. 

McCarbyusuallylaav«3 be office around 8 or 9 pin. She goes home to be Pentagon City neighborhood of 
Mingbn.Va., eats dinner end starts plugging ewaybmeke sure she's caught up on herewnails.she said. 

She finds It remerkable bat her boss, Jackson. Is juat as work-obaesaed as she Is. *1 will e*meil her at 1 1 o'dock at 
night, and et 11:01 nigelan answer,* McCerby said. 

McCerby/e sbft can also exfiact b get bose late-night notes. 

*rve bid bem bat bey must sbp returning my e-mails at21n be morning, because it creeps me out,’ she said. 

New England roots 

McCarbygrewup in Cenbn, just outside of Boston. In aworkJng-dass Irish Cabollebmily. 

She stliMlves in Cenbn and hes bund it hard to (eer herself away from her netJve li^ssechusetts, no metier where 
her work lakes her. 

McCarbysludied sodel anbropologyes an undergraduabat be Uniwrsityof Massachusetts. Boston. She went to 
Tufts Unl^rsityfor graduate work, receiving Joint degrees in science and environmentel healb engineering and 
planning and policy. 

McCarbyspent 25 years working on environmental issues In her home stab in a vortetyof positions etbe sbte and 
local lewis. She moved b Connecticut In 2004 when Gov. Jodi Rell (R) eppolnbd her commissioner at be stab 
OEP.She got a studio apartment e few blocks from her office in Hartford, but she went home et feast once during be 
week end during be weekend. *1 reaiizsd,*8he said, *(het ljust wasn't gonna move.* 


VMweeneMSJWt^lc/Gr»MlrW2D0V1 V13/1 
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W13 Epa:tt8ireMefiawsabraMl.8ho'8caTB{o9«righI(faca-» 11/13/2009 — wuKeenews.nct 

When McCarthy took the EPApostin Wsshtngton, "tor 
the most part, I started out going home e^ry 
weekend," she said. Her husband, Kenneth McCarey. 
works from home as a wholesate floral salesman, so 
he sometimes comes to visit for stretches of several 
weeks. 

tiike having him here, but I'm slitMonelyto go home," 
she said. The couple has three grown children — 
ages 22, 23 and 25 —who all live in the Boston area. 
"Every time I go home, it's an occasion for me and 
somewhat of an occasion for them," she said. They 
iike Sunday dinner." 

McCarthylikas to cook for her kids when Iheycome 
home. "Icome from ...many generations of Irish 
people. We're meat end potato people, so i doni think 
that IVn the most creafive cook, but I do love the 
Barefoot Contessa,” she said, referring to the Food 
Network cooking show. "I could watdi her endlessly." 

But with two kids who are vegetarians and another 
who onlyaats chicken if she eets any most cooking 

can get complicated. "So for a meat and potato person.lhave to gel creative when mykids coma,”she said. 

Passion for public haalth 

You can learn a lot about MsCarthyby looking alheraartyjobs, said Seth Kaplan, vice president for dimate advocacy 
at the New Engtand-^iaaad Conservstlon Law Foundation who worked aidensivetywith McCarthy during her work at 
the slate level. 

She started her career in lOfiOas the first fu!i<time health agent in Canton. In 18B4. she began working for the board 
of health in the neighboring town of Stoughton and evenkjatfybeeame the town's first environmental officer. 

"She fundamentally has been on the ground thinking about and caring about and trying to take care of the public 
health o(dtl 2 Bns."Kapian said. 

He compared her path to that of someone who started outdriving a bus and ended up running the transit agency. 
Therels aspedal kind of knowledge that cornea from having been the line person thatllhlnk infuses whet she 
does." 

Whan she wes in graduate school, McCarthygravttaled toward health policy courses more then environmental work. 
1'v« always been interested in health consequences.* she said. "I see thetas being the primary driver brmyinterest 
In environmental work, which is whyair quaMly stuff as well as dlmale Interests me tremendously- because I see 
those as having reallydiiect and veryiarga health consequences assodeled witi them." 

In 1965, Massachusetts Gov.Uchael Dukakis (O) appointed McCarthy to serve as e member of a state hazardous 
waste safely coundl responsible for reviewing and permitting hazardous waste tadlities. From there, she began 
VMirking herwayup In the Massachusetts govemmenL holding key environmental posts under Republican Govs. 
William Weld, Paul Cellucd, Jane Swift and Mil Romnay. 

Reputation 

McCarthy's fadeiel appointment was metwith broad acdaim from state regulators and envtronmantafists and with 
cautious optimism from manyindustryleadars. 

As the head ofConnedicubs DEP, McCarthy helped coordinate a mulll>state effort to creete the Regional 
Greenhouse Gas initialive (RGGI), the nation's first mandatory cap-and'lrade program. She also won praise tor her 
vwbrkon the atate's No Child Left Inside program, as well as her efforts to restore the Long Island Sound and 
Connecdcufs parks and (orests. 



EPA air ntfjiMalof Gbu McCialhy brings candor and ((neHuncd ntgollsUng 
skiQs <0 ner Hglvprarae pest. PMo by Robin Brayender. 


vuMKeene«Bjvet^Jc/GreenWrwaOC^1V13rt 
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4/8/13 EparlfsIrcNericMB abra^, shtfscoTBlDtha right place— 11/13/2009- viMWKeeneHs.nel 

Connecticut environmentalists were sad to see her go. 

'We really were disappointed and ticked off when she ieR,*said John Catandrelll, state program director of 
Connecticufs Sierra Club chapter. "She's very smart, has very good, high energy. She's a spark plug." 

^though her tenure In Connecticut was ehorl, she did very well working under tight budget constraints, said 
Caiandreili, adding that he wouldnl mind seeing her return to resume her]ob at OEP someday. 'We were making 
big progress when Gina was here." he said. 

AMarch editorial in the /yartibn/CouronlsaidjThere'snootherwayto put this: Gina McCarthy win be a big loss." 

DEP under McCarthydid come underfire In 2007 after a Cou/artf article accused the agencyof consistenflylagging 
on enforcementaction against chronic watar pottuters. 

n^e're tryng to make that turn* toward stronger enforcement. Oien*Commisslonar McCartiiy told tire Courent, %ut we 
hat« some serious backlogs to contend with." 

The March editorial noted that McCarthy inherited soma of those enforcement problems and called here pragmatist 
who tried to bring companies into complience without putting tham into bankruptcy." 

McCarthy has a reputation tor being honest and straighttorward when dealing with industry. 

In Connecticut. McCarthy dealt with industry "very toirly," said Eric Brown, associate counsel for the Connecticut 
Business and Industry Association. She's "verygenulne." Brown said. "Tha person you sit down with is the person 
she is." 

Mary Beth Gentfam8n,an industry attorney at Foley Hoag^ Boston offlca, spent tima nagotiatlng across tha table 
from McCartfiywhen she was a Massachusetts offidei. 

"In the negotiations thatl partidpetad in with Gina, die outcome was workable, practical, somewhat paintoi ,* 
Gentlamen said, %ut she got both environmental advocates and the companyl was representing — moved us from 
a deadlock position to a solution." 

McCarthy has shown a willingness to listen to and understand Industrys legitimate concerns, said Jaff Molmstead. 
former £PA air cNef under the George W. Bush administration and now an Industry lawyer. But. he added. "Iwoutdnt 
necessarily chsrBctorl 2 B haras industry^h'endly.There'ano doublshe believes in toirly aggressive regulation of 
Industry." 

McCarthy doesnt see herself that way. 

*ina<«r really thought of myaelf as a regulator," McX^arfriy said, factually am a alrong believer in markets. I really 
think our job is to make sure that the work we do is valued and priced in the merkets appropriately. And so lam a 
true believer in democracy- in ha^ng goyammentintanene when It needs to end not whan it doesnl* 


Want to read more stories like this? 

E&E is the leading source tor comprehensive, dally coverage of environmental and energy politics and poKcy. 
CBckhere toatarta free trial to E&E— the best way to track policy and markets. 


# 


Navigdfing NORTH AMERICA’S LARGESTOARBON EVENT 
the Apfeicon? APRIL '16-1 8, 201,3 | SA’N FRAKClSCO, CA 
GOrBOlifWdrtct WWW.NACW20I3.COM 


4Q 


vHwceenmBJvel^9uU<c/&eerMlrW2009/11/1^1 






10 


4&13 
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I Gina McCarthy, Obama's 'Green Qaarterback,' 
I Has a History ofWorldng With industry 


‘ byCajal'Daveapm 
I ltoOS&ttMatfl4i2bl9{1t37ao 
i Uiiin4.an3itfilBani 
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One digital space. 



i Gina McCarthy, President Obama’s pick to lead the Environmental 
I Protection Agency, has been called the president’s "green 
j quarterback" for her efforts to tackle industrial poUation. Butshe 
I also has a reputation as a political pragmatist who works well with 
I industry and listens to concerns. If confirmed to succeed lisa 
I Jackson atBPA, she will become the face of Obama’s sweeping 
, ambitions to tackle climate change as a legacy issue and >^te 
I rules thatvnll force the coal industry to change Its ways. 


McCarthy has spent the past four years working hard on dean-air 
rules, as Jackson’s right-hand woman on clean air and dimate- 
change policy. If confirmed, hcnvever, McCarthy wodd likely take on 
an even more prominent roie than Jackson, as EPA prepares to take 
on a new slate of aggressive new regulations to cut cUmate-change 
pdlution from the nation’s coal-fir^ power plants, a task 
uiqirecedented in svieep and scope, and one fraught with legal and 
pc^cal complications. 

j For her efforts in Obama’s first term to cut pollution from industrial 
poDuters, Jackson became a frequent political target for 
R^nbUeans, who attacked her — and Obama — for waging a ’>rar 
on coal* with "job-killing regulations:" The attacks will likdy 
increase against McCatfiiy, if she takes on an even more ambitious 
regdatory agenda. 


iHM«cra0anaQctfnalxaM'eraroy^lnMnccarttq^cfaarr»«-graan^bartBtecMia9"«-hMt8r)K^vicyilno*itf9»lnifej8by 20130 
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4/8/13 Gina McCarthy', OfaaiTia/6 ‘Green Quartefback' MasaHistoryo/WbrMng WlhlrK{uslryN^cralJouTtd.ccm 

However, throughout McCarthy's long career as an environmental 
regulator, she has developed a reputation as a political pragmatist 
who works with and listens to the polluting industries — even as she 
writes rules that will force them to change the way ^ey do business. 

An Irish Catholic from Massachusetts with a thick South Boston 
accent, a ready sense of humor, and a tough-talking style, McCarthy 
would come to the job after 30 years of working on environmental 
regulations at the state and federal levels. During Obama’s first 
term, it's been McCarthy who has done the real work of writing and 
rolling out clean air rules. 

From 2004 to 2009, McCarthy was head of Connecticut’s EPA. 

Before that, she spent 25 years working as a health and 
environmental-protection official for Massachusetts, during which 
she worked for five governors from both parties— including Mitt 
Romney, vdio tasked her with authoring a state climate-change 
plan. 

Environmentalists cheered vshen McCarthy was named to her 
current position. But she also has a surprisingly good reputation in 
the energy industry— even among coal-fired electric utilities and 
automakers, groups that traditionally love to bate EPA. 

"At EPA, as a regulator, you’re always asking people to do things 
they don’t vremt to do," said Charles Warren, a top EPA official in the 
> Reagan administration who now represents industries, such as steel 
companies, at Kramer Levin Kaftalis & Frankel. *‘But Gina’s made 
an eftort to reach out to industries while they’re developing 
regulations. She has a good reputation.” 

Also frequently praised by both greens and CEOs is her sense of 
humor; she has been known to defuse even adversaria) 
congressional grilling with a well-timed laugh line. 

But McCarthy comes with built-in enemies. Shell face a fiery 
conflnnation hearing from Republicans on the Senate Environment 
and Public Works Committee. The panel’s top Republican, Sen. 

' David Vitter of Louisiana, and senior Republican member John 
: Barrasso of Wyoming hail from states where oil and coal production 
’ are big parts of the economy— and where EPA regulations are 
viev^ as straight-up job-killers. 

Vitter has already launched a public campaign of sorts against 
McCarthy, questioning the scientific methods used in EPA’s 
regulatory agenda. And in 2009, Barrasso initially blocked 
‘ McCarthy’s nomination to her current slot at EPA, in part because 
of concerns about her approach to regulating greenhouse gases that 
' cause climate change. 

McCarthy had told Barrasso that if sm all-scale polluters sued EPA 
in the wake of climate-change regulations, she would meet directly 
with the litigante. “That’s the EPA’s solution— to sit down over a cup 
of coffee and ask lawyers for special-interest groups not to sue?" 
scoffed Barrasso in a Senate floor speech at the time. 

wmnatlerW]iurnd.cam/arwgy^fna-nxearth^<ban»ft.ere0vquarlert>acMia9-»44«bv)K<>wcrUng>wl^.tndu8l;y>2O13O31M7prtnlstw 
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Clean-air chief Gina McCarthy seen as likely pick to head EPA 

/inuironnicnfalac/i'ocn/es5<ty fter nomirtofjon could come as e.at^ as next week. McCarthy has served as the head of the KHA'.'i clean-air 
division since 3009. 

February 15.3013 { By Neda Banerjec, loi Angeles Times 

WASHINGTON President Obanu is expected by environmental advocates to name Gina McCarthy, the controversial chief the 
Environmental Protection Agency’s air poDutlon arm, to head the agenty . 

The nominatk)o<tf McCarthy, 58, who has served as the head of the EPA’s dean- air division since 3009, could come as early as next week, 
according to officials of three environmental groups. Her boss, Lisa Jackson, left the administrator's post Thursday. 

McCarthy’s nomination is likely to draw fire from congresstona! Republicans. Over the last four years, they have attacked the EPA's new 
regulations to cut air pollution, including emissions of greenhouse gases, as killing government overreach. 

Obama’s choice of McCarthy also would signal that he is poised to make good on the more aggressive rhetoric he has used lately about the 
urgency of addressmg dimate change, environmentalists said. 

During his State at the Union address Tuesday, Obama departed from bis past cautiousness to make a moral case for tackling dimate 
change. He challenged Congress to cut greenhouse gas emissions, but said he would use his authority if it failed to take action. 

’’If he were to pick Gina, it means he reaDy means h,” said Jody Freeman, a Harvard law professor and former White Hoise counselor for 
energy and dimate change who worked dosely with McCarthy from 2009 to 2010. 

"I think she is focused like a laser beam cm being a smart and effective regulator. She's not interested in anything that's not practical, and 
she understands perfecth' the president's agenda," Freeman said. 

The White House dedined to cominent on the possibility of a McCarthy nomination. 

The EPA air admidstrator is weO situated to lead the agency, if ot^ because some of the most costb' and wlde-sweepfa^ derisions come 
from the air office," Scott Segal, a lawyer with BraoeweQ & GhiHani, a Houston law firm that often represents energy companies. 

That said, Gtna McCarthy is engaging, effective and willing to listen to the regulated community — even if we don't always agree with her 
final rulea," he said. 

A Boston native, McCarthy served under four Massachusetts governors before being picked by fonnerCov. Mitt Romney as one of his top 
environmental staffers thm. But she left shortly afterward to serve as commissiDDer of Conn^icat's euvironinental protection 
department from 2004 to 2009, where she helped implement a regional scheme to trade carbon credits to reduce greenhouse gas 
emissions from power plants. 

McCarthy began her tenure with the Obama administration's EPA after the Supreme Court issued a landmark derisbn enabling the agency 
to regulate emissioiu of carbon dioxide, the main driver of dimate change. 

By May 2009, McCarthy's office of air and radiation had hammered out a plan with the White House, the auto industry, states like 
Califcnua,enviramnentalists and the United Auto Workers union to boost fueleffirieniy amstderably in passenger vehicles from 2012 to 
20s6. 

!n 2011, the EPA roBed out a seoosd phase of fuel eoanomy standards that would increase average fuel economy 1054.5 miles per gaSon by 
2025. 

Under McCarthy, the afr office also issued unpreoedeoted rules to curtail enusstons of mercury and carbon dioxide from ittw power plants. 
Her unit's work stirred the ire of many in industry and their state and congressional aflies, who argued that the rules were too onerous. 

That led to many appearances by McCarthy at often testy congressional hearings, solid preparation for the EPA administrator in light of the 
aggressive agenda that Obama said he would now pursue. Most of her office's regulations withstood many legal challenges. But a long- 
awaited rule to cut smog- farming oeone was scuttled fay the president himself in 2011 . 

The second-term EPA wiD have to make final (he rules on carbon emissions from new power plants, and it faces demands from 
environmentalists to issue s imilar standards for existing plants, the biggest emitters of greenhouse gases in the U.S. 

neehJ}aneijee@latmiesxom 
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Union of Concerned Scientists 

Citizens and SctenUsts ior Environmental Sdutions 

April 10, 20! 3 


Dear Senator: 

On behalf of more than 400,000 supporters and a network of more than 1 8,000 scientists at 
the Union of Concerned Scientists (UCS), I am writing to urge you to support (he nomination 
of Ms. Regina McCarthy to be the Administrator of the U.S. Environmental Protection 
Agency (EPA). 

Ms. McCarthy is uniquely qualified to be the next Administrator of EPA. In her 30 year 
career she has repeatedly demonstrated her ability to use sound science and thoughtful 
stakeholder collaboration to craft effective, yel flexible, public policy responses to pressing 
public health and environmental problems. Before being unanimously confirmed to be 
Assistant Administrator for Air and Radiation at (he Agency by the Senate in June 2009, Ms. 
McCarthy served at the state level for both Democrat and Republican governors. Her 
experience as a state environmental regulator means that she has the background to 
appreciate that the federal government must work cooperatively with the states to achieve 
health, economic, and environmentai objectives. Since joining the EPA, Ms. McCarthy has 
worked to ensure (hat regulations rely on (he best science to provide the maximum benefit at 
the least possible cost. 

Under Ms. McCarthy’s direction, the agency Hnalized the first ever air emission standards 
for mercury and air toxics, which were more than 10 years in the making. This standard was 
strongly supported by public health groups because it is expected to prevent up 1 1 ,000 
premature deaths, 4,700 heart attacks, and 130,000 cases of childhood asthma every year. 
Working with stakeholders, McCarthy structured the regulation to give the utility industry 
(he flexibility to comply with this new rule at the least possible cost. 

As Assistant Administrator for Air and Radiation, Ms. McCarthy helped craft the strong 
vehicle standards that will nearly double the fuel economy of the American vehicle fleet by 
2025 — stondards that were widely endorsed by auto manufacturing companies, in part 
because of her attention to practical considerations. In 2030, these standards, covering model 
years 2012 to 2025, will cut oil use by 3.1 million barrels a day, cut emissions of heat* 
trapping gases by 570 million metric tons and save consumers approximately S 1 40 billion. 


www.ucsuu.org I Two Brattle Squjte ■ Cambridge, ma ■ rci: > fax: 617.S64.94as 

j iSaj K Street nw • Suite 800 ' Washington, oc 2O006-ia3a • Tti; 202.223.6133 • fax: a02.aa3.6i62 
I 3397 Shattuck Avenue • Suite 203 > Bcrtcetey. ca 94704->567 ■ ru: $io.&43.t872 • fax: 510.843.3765 
j One North LaSalle Street ■ Suite 1904 • CMcego, ti 6<^2-4o64 • m; 3t2.57S.1750 • fax: 313.576.1751 


Printerl on 100% Post-Ccimimer Recycted Paper 



14 


During her tenures in both Massachusetts and Connecticut, Ms. McCarthy became acutely 
aware of the climate changes already underway in the Northeast. The Union of Concerned 
Scientists collaborated with more than 50 scientific experts based from Maine to 
Pennsylvania to prepare the Northeast Climate Impacts Assessment and then presented those 
findings to governors and agency officials throughout the region. Ms. McCarthy understood 
how dangerous these changes would be to the health and economic well-being of the entire 
country. When the Supreme Court affirmed the EPA’s authority to control carbon emissions 
by upholding the law’s endangerment finding in 2009, Ms. McCarthy was well positioned to 
lead the science-based effort to develop the first carbon nile for new power plants. 

Ms. McCarthy — with the benefit of a Master of Science in Environmental Health 
Engineering from Tufts University and tours of duty as a top state environmental protection 
official, as well as her current role as Assistant Admim'strator for EPA's Office of Air and 
Radiation — has consistently grounded her decisions in the best available science. 

She is a public servant of the highest integrity. I urge you to support the nomination of Ms. 
Regina McCarthy to be the next Administrator of the U.S. Environmental Protection Agency. 


Sincerely, 



K^in Knobloch 
President 
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EWG Applauds Nomination Of Gina McCartly To Head EPA 

CenUtC Alei Fonnuzls (202) 667«6982 aIei@ewg.ois 
FOK IMMEDIATE RELEASE: MOXDAY. MARCUS. 2013 

Wa.«h^an, D.C. — Presiden Obama's sekcrion of Gm NfcCadh)’ as admirusifator of the Hnvvminentat Protection 
Agency “is a bold choke (hat reflects the preskleni's stnaig commiitnieQt to proteoiag public heahh and the 
cnvironiisiit,” Environmcmal WorkmgOmtqifEWG) Executive Drector Heather WMc said today. 

irconfnned, McCarthy, an EPA veteran, would succeed Adnumstrator Lka P. iackstm. who resigned the posit ion in 
Dccendcr after enacting the mast sweeping prolccltons for air qualiiy m two decades duriig Obama's fnt term. 

EWG's Whie said; 

"Ms. McCarthy is a boU, sirang choke Tor EPA Adnunstrator. She undersunds that cnvironmentBl protection is 
crdkal to puUk heaUi and a vAnant economy. We cangranihie Ms. McCarthy on her nommaebn. If she is conlbrned, 
h is our hcftc that she wiB foUow the path Admcrmcralor inclsan has set in pmteeung the pubik from die rsls posed by 
leak chemkab and push Congress to overhaul the failed Toxk Substances Coomd Act. Other top priorities for the 
nect AdfnmsintDr should mchtde concrete stqs to mduce harmful agricultural chcfncak that foul our waterways and 
drnkiig water, apply r^rous seiertce to deiermiRe how fracking for o3 and iiatttral gas affects water and ak quality, 
and continue to push pt&ks that reduce our ^enhouse gas emssions. 


LATES 


'JEWS' 


“McCarthy has had a long and tested career at both the stale and federal levels poshing for commomsense poikks that 
jeuiect our ak, bnd and water, and she has deinonstreled her wiBingness to hear from aB skies during these anportant 
debates. 


“Envtromnental Working Group stands ready to help Ms. McCartliy and the Obama admbuslratbn as they work to 
address some of the most pressing errvironmntal ond pubic heabh probknts of cw linte.’* 

McConby currently serves as assetani adrninBtrator for EPA's OfTee of Air and Radbtkn. 
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Michigan gressrocts groups: Obama EPANornnea Gina McCerthysiocdlcrl choice | Clean Waler Actian 
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Michigan grassroots groups: Obama EPA Nominee Gir» McCarthy an excellent choice 

Washinglon, DC'Today, acoaiiOonerMchigangrBBsreob groins supporting radars) dean oir and dimale change aaleguarda announced their support (br Gina 
McCarthy, President Obama's nominae b> head the Emlronmenlat Procecton Agency <EPA). 

The groups Issued (he rollovMlng]olntelatement 

’Our Mdtigan giBBsioola otganlations think (Sna luteCsrthyia an eioeUent choice to (ead the EPA McCarthy Is a dean air, dlmala and public health dtamplen. 
She led the EPA'adetetopment of historic dean air prBlodlona.Indudlng: the rirata%er proposed carbon pelludon Btandatda tar new power plants; die first 
carbon Ibnlb fbrtehldS8;as¥rellai llfaaavtng updalasof atandards diet limit daadlysooL mercury and other (ode pollution. 

'The Senate eaeUy confirmed fibCarthybye voice vole in 2009 to head IhedeanaIrdIvIslonorEPA WthhereitiarienceandquatificallonB.hernominadon tolead 
die EPAshould be nodifiarentwtd ahoutd recahe support ftam Sanetars on boSt sides of the elate. 

*tn(3naMcCa«diy.(hs Praetdenthas madeanotheroublandingehalca totaadflteEPAaaiieonlinueB toworklo protadouralr, ourwaterand our dimata. Her 
nomlnadonia elso Important because of the EPA's eftona to prated the Great Lakes andlaaua dean air alandarda thatwilt help Mdilgan'a Carmers avoid 
ertreme weatharevenb Kka the droughlwe eitoerteneed laslyear.* 

The tollowtng greups have signed onto (he statement 

EnvIronmentMdilgan 

Mms dean Air Force 

Clean Water Action 
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4/V13 Business Leaders Stfjpcrt Gina McCarlh/s NoninstIontoEPA| American Sustdnatle Business Coundi 



Honu- Advocacy C^ampaijiiis News & Events Get Involved 
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Business Leaders Support Gina McCarthy’s 
Nomination to EPA 

For Immediate Release: March 4, 2013 

WASHINGTON, DC (March 4, 2013) — The American Sustainable Business Council (ASBC), which 
represents more than 165,000 businesses oationwtde, released a statement today in siqsport of the is>niinatk)n of 
Gina McCarthy to tead the EPA. The statement praised her approach of working in partnership wMi the 
business communi^ and her interest in applying market^based solutioits to environmental problems. 

The American Sustainable Business Council applauds the nomination ofOna McCarthy as AdministiBtorofthc U.S. 
EPA. Ms. McCarthy can provide the strong ieadershq) needed at EPA to address issues that will move the nation 
toward a rrore sustainable economy, includcng pushing forward on clean air, climite change iratigatton, safer cheinicab 
and green chemistry, and working coUaboratively with the business comnamKy to solve environmental challenges. 

Ms. McCarthy has demonstrated as a regulator that economic prosperity is not at odds with 
envronmental proteetbn. We are pleased to note that she has a track record of often looking to market 
tools to create eovironmental solutions. While Assistant Admirustraior at EP A’s Office of Air and 
Radiation, she was an advocate ffir crafting environmental policies that not onty reduced haimfift 
enassbns, but also increased market certainty and investments in clean energy. The American Sustainable 
Business Couned, representing over 165,000 businesses and more than 300,000 business pro&ssbnals, 
boks ftiTward to working with Ms. McCartity as EPA Administrator to advocate br potbbs that 
sbmltaneousty benefit the environnient and the U.S. business sector. 

TTte American Sustainable Business Council and its member organizations represent more than 1 65, 000 
businesses nationwide, and more than 300,000 entrepreneurs, executives, managers, and investors. The 
council includes chambers of commerce, trade associations, and groups representing small business, 
investors, microenterprise, social enterprise, green and sustainable business, local living economy, and 
women and minority business leaders. ASBC informs and engages policy makers and the public about the 
need and opportunities for building a vibrant and sustainable economy. www.a.shcoimcilorg 
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More Advocacy Campaigns 

• Reverse Cftbens United - End Unrestticted Camnaicn Donations 

• Reform the Toxic Substances Control Act 

• leB.lte.W hte Jfom XI, P ^e l ine 

• Enforce Sales Tax Laws for All Retailers 

• Restore Tax Rates on Die Highest Incomes 

more 


Business Supporters 



American Sustainable Business Council thanks the operating businesses whose fiiancial support and public 
coiuinitiuent makes our work possible. These coiporatbns represent a wide range of industries across the 
United States. Their leadershp proves that socially responsible business and strong financial pertbrmance go 
hand in hand. 

Stand With Us 
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LCV ON NOMtNATION OF GINA MCCARTHY AS 
EPA DIRECTOR 

reft MMSaATERafASE 

ConiBBt: JaS GoMnoer. (202)4^*4^^^ or)a(t_soMngft<^cv.o/0 
O4MirS0t3 | Vaneue KtiHaf 

WASHINGTON. DC- The Leflgua of ConsonafoA VAMara 0.CV)Pra3ictent Gene 
KaipImW released this ataiomenlMlowingAeare eialPraaldani Obama wiH 
oomlnaie GfoaMCerthyto head die EnUreftmantalPictacaon Aeancy{EAA^: 

'Gina MrCarthy cams abouiprogreas not pamaanahip. Shea worhad lor 
admlnlatrattons from botfi parflas and made adraofdinafyprogreaa 
proiectjng die a)r wa brealhe and defending public haallh. Republieana and 
Oemecrata easily eonlUmed GinahfaCeratyasheadofdteCftA'adeanalr 
diaslon, and we hope ffiaymow cwliVyto aMiSrm har ai head oldte 
agency. We look fanward CD woddng wi9) hartooombatlhedJmalBolslB. 
preieoiouralrand water, and advance chemical policy mtonn.* 
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To aubscribe to pross retoases. eniali 


Washington, D.C. — Today, President Obama nonnlnated EPA Assistant Adrrtnlstrator and air 
quality ai^iert Ona McCarthy for U.S. Environmental Protection Agency AdirtnCstrator and 
nuclear physicist Ernest Honlz for U.S. Secretary of Energy. 

ih response, HIdiael Brvne, Serra Club Executive Director, issued the fallowing 
statements: 


'We welcome the nomtnatlan of Gna McCarthy to head the EnvironineMat Protection Agency. 
Assistant Adrrfnlstrator McCarthy has a strong record of protectatg the health and safety of 
nniVlons of Amerteans by Uniting dangerous pollution in our air and sui^rttng prograrrs that help 
get America's tdds outside. 

*As head of the EPA's clean air division, Assistant Adrhnlstrator McCarthy forged bipartisan 
coalittons to finalize strong clean ab- safeguards and historic fuel efficiency standards, and as 
Comrrissioner of the Connecticut Department of Envlronmerttal Protection, ^e led the state's 
^ Child Left Inside* carrpalgn, 

"The Sierra Cub thanks outgoing EPA Administrator Usa Jackson for her four years of 
outstanding service, and we look forward to worUrtg with Assistant Arbrinistrator McCarthy on 
critical Issues such as prlortttzlng environmental Justice and fIrtaEzIng additional clean air 
protections. Including carbon poUution standards for new and exiating sources and Tier 3 cleaner 
tailpipe standards.* 


/// 

The Sierra Club congratulates Hr. Honlz on his norrinatian to lead the U.S. Depaitrirent of 
Energy. The Department will continue to play a critical role on the decisions that deterrrine how 
we power our economy and our future. 

■In his rote as Secretary of Energy, we urge Mr. Monlz to pKoHtbe clean, renewable energy as 
cliOfOte solutions over destnjctNe fossil fuels and boondoggles tike Oquefled natural gas exports. 

■We would stress to Mr. MorUz that an 'aO of the above' energy poRcy only nsans 'rrore of the 
sarrv,' and we urge him to leave dangerous nuclear energy and toxic fracldng behind while 
focusing on safe, clean energy sources like wted and solar. 

■The Sierra Club corrmends the outgoing Sec. Oiu for his service, and we look forward to 
working with Mr. Nontz to solidify a safe, clean energy future for Americans.* 
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statement of EDF President Fred Krupp 

On today’s nominations for ERA Administrator and Secretary 
of Energy 

hferch 4, 2013 

Contact: 

ErIcPooley, 212-616*1329, epooley@edf.org 
Sharyn Stein. 202*572*3396, sstein@ddf.org 


*Today, the President chose e) 9 >erienced and welt-respecled nominees who will be important additions to his Admlnlstralion. 

*lam delighted that Gina McCarthy has been nominated to be our nation's nedEPAAdmlnisbBtor.As her strong record 
demonstrates, she Is a thoughtful leader known forad\«ncingensironmental protections that bolster the nation's healih end 
economy. 

*As head ofEPA's natlonai alroffloe. Ms. McCarthy led the doNeiopment of historic national emission standards for the mercury 
discharged from power plants, and helped forge new greenhouse gas and fuel economy standards for passenger vehicles. 
She has worked with both parties, Including serving as a keyen^ronmentat official under Un Romney when he was Governor 
of Massachusetts. She is welt known for listening and responding to the concerns of both environmental advocates and 
Industry stakeholders, and for pursuing a regulatory approa^ that is flesftile, reasonable and cost*efrecljve. 

*ln a recent A/atfonaf Journal ertide, the Mce president of (ha Allianoe of Automobile Manufacturers, Gloria Berqulsl, described 
Ms. McCarthy as 'a pragmatic policymaker' who combines 'espiraHonel environmental goals' with 'raal'wcrfd economics.' I 
couldnl agree more. 

*EmeatMonizis also an impressive choice. He has many qualities thatvrill make him an ewellent Secretary of Energy, 
including deep ejqyertse, broad e^^ierience.a pragmatic approach) to problems, end an enihuslasm for creating a dean energy 
future for Am erica. 

"As e theoretical physidstfrom MIT and a member of the President's Council of Advisors on Science and Technology, Dr. Moniz 
will help ensure that the nation's energy dedsions are based on sound science. He has shown that he understands the 
comp}e)dtfes of the nation's energy challenges, as well as the cormections among the energy choices we make, the healih of 
our communities and environment, and the opportunities for growth and Jobs from dean energyinnovadon. 


"Or.Manlzhas repeatedly observed that just because the enMronmental challenges ofshalagas are manageable that does no! 
MWMWdrxrBfrews^taternerS-edr-prealdent-rreO-lnci^S *12 
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mean thattheyare yet managed. As (here is work (hat remains (o be done to ensure the safety of communities lining around oil 
and gas development, and to address the air pollution issues that go beyond (he local neighbors, his perspective will be 
important in the national consersaUon. 

’I took forward to working with Ms. McCarthy and Dr. Monlzin their new roles as we strive to address the challenges facing 
America.’ 

• FredKrupp.PresidentofEnvronmentaiOefense Fund 


Bnvimnmenlal Defynse Fund (edf.org), a feeding nedonei nonprofit organization, creates transformational solutions to the most 
serious environmental problems. EOF links science, economics, law and innovative private-sector partnerships. Connect with 
us on Twitter and Fecebook. 


■BWnt I D Email tofhend 


257 ParkAsenue South, New York, NY 10010 
Donations/Generat Information (800) 684-3322 or email us 

Media contacts {Oiherconlacts | About this site i Privacy policy 
Copyright® 2012 En>^ronmenta] Defense Fund. All Rights Reserved, 
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Take Action I JoInprSvc I 


Clean Water Action Welcomes McCarthy EPA Nomination 

WASHINGTON, DC -Clean Water Aefion today praised Prestdsnt Obama's nomlruiSon of Gina MCarthytobe toe Mmlnistator of the US 
ErntfonnenalProteoion Agency (EPA), calling hera*non<4>anSsanprofe8«lan8iwfA2S)e‘»3 ofa^ieflencewhowlll prated our health attd 
aufen%lrortmenL* 

McCarthy serwd as Deputy Administrator tor Alrand Radiation underoutoolngEPAAIminl3»atorUsaJacksort.Al EPA aha helped 
deuslop olllcal dean air standards. Induding rides limiting mercuryand airtodca poituBon and cuBIng graanhouse gaa emissions horn 
newpokrerpland along w<lh the historic tool efBdattcyand emiaaien standards tor cats. She also seived In lha MmMstradans of 
Republican Gowmors WWIam Wald, Paul Cedued, Jane SwHI and MO Romneyof htossadiuseits and Jodi Roll of ConnecUcuL 

TNeSewortwd wllh Gina throughout her career In New England, whera she has an Incredible KsdimcaRl as a diamplon of eommunltyhoalto,* commented 
ClndyLuppl. Clean Water Avon's New England Regtonal Director. 'As a result of her work. Ihaie is less mercury pollution, less power plant poKuilon and awn 
more Innmathp approaches to dean air and water aoosa (he board herein New England.* 

■Gina McCarthya commitmenttonon^iilsan solua'ons to ensure ourwatertsdi1flkaWo,Biris braalhabla, and communldea are healthy will be a alreng aateL* 
said Clean Mtolar Action PresidenL Robert Wendalgasi. *Herabllllyto work with bo9i aides of die alsta wlU help make sure EPAis aBowed to implemenitheittal 
progrema rteaded lopralaetourenilronmanL* 

EPAhaa an ambtfloua aatoflnMatiwa in prooasa, noted Lynn Thorp, Clean water Adlon'a Nadonal Campaigns Director. Those Indudastsps to restore Clean 
WaterAd protection tor smaBabeama and weflanda. cut greenhouse gaa emlsslom and pmiaa vulnerable populadona Bom airpelluton. 

Qna McCaifhyhaa lha eiperience needed to keep EPAaffedliie protecting our air and walsf,* Thorp said. *Sha underatanda Ihatdaan air and water are 
oaasndal twhaallhy people and strong economies, Wa look torward to herconBrmadon and to working with her.* 

aaan Water Action la Ihenatien^ largaoigrasaroota group foouaed on water, energy and enilrDnmanlst heahh.lMlh 1 million mambare.aeanWalarAdion 
works tor dean, ante and affordabla water, prevenlion ofhealtMhreatenlng pellutioft.atid maHonofenvIranmenlBlIy^atolobB and busineesaa. Clean Water 
Acdon'a nonpartisan eampalgna enipowerpeopletamakadefflooacymrk. 

CoRtset Name: 

Robert Wendelgaia. President & CEO 
Contact ErtM a.' 

bw«ndalgata{$dosnweteftorg 
Cordaet Phona: 

1 21S-54S-02SO 
Contact Name 3: 

cindyLuppl. Now England Regional Director 
Contact EmaB 2: 
duppli^eanwaterprg 
Contact Phona 2: 

1 617-338-6131 
Contact Name 3: 

L)fin Thorp, Nadonal Programs Director 
Contact Email 3: 
llhorp@deanwaterj>ig 
CemtsetPhom 3: 

1 202-895-0420 
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Trip Van Noppen FoUowUs: 


irming a New Boss at EPA 
McCarthy Is a sound choice for the job 



hy wa ba a vital ptayer in Iha 
0 protect our fanftes and 
irtenL (EPA} 


This ueek a Senate comminee vm(I hold a nonrinalion 
hearing for Gina McCarthy to replace Environmental 
Protection Agency Administrator Lisa Jackson. 

Gina McCarthy, the EPA assistant administrator for air 
and radiation, Is a sound choice for the job. Given her 
background and experience, the Senate should move 
expeditiously to confirm her. 


f®’AI For more than 25 years Gina McCarthy worked with 

poilticiana from both parties, including a stint as Gov. 
e/s ertergy and dlmata advfsor in Massachusetts, (n 2009 Republican and 
cratie senators easily confirmed McCarthy by a voice vole to head dean air 
in of EPA. 

McCarthy is a dedicated environmental professional with a history of vwrking on 
It Issuee Indudlng dimate change. We share her vision of an energy^efTidenl 
imy which creates sustainable jobs. 

rthy has earned a reputation as a pragmatist who seeks the viev^ of environmentalists 
igulated industries before taking action. H won't surprise me at all when EarlhjusUce 
Is to and chaDenges a decision she makes, but at least we know our side will be heard. 

McCarthy’s work to proted pubfic health is noteworthy. She helped to establish 
ork new dean car emissfons standards . She also helped create a rule that protect 
» and kkls from the harmfril effects of mercury pollulion from ewstino power plants . 

top of her agenda should be a few major issues of particular kiterest to Earlhjuslice 
ill help protect public health and. espedaity, our children. 

genc/s first order of business should be to adopt Rmlts on tndustrfal carbon pollution 
wwer plants, which account for the biggest share of our carbon pt^Uon. 
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)d. Ihe EPA should finalize Ihe Clean Water Act jurisdiction policy to reverse the Bush 
sistratlon'e policy that excluded marty waterways from Cleen Water Act protections. 


U.S. Supreme Court water wolses 


PA should also set federally enforceable safeguards for coal ash disposal at more 
1.300 coal-fired power plants. 

rthy Wil be a vital player in ihe effort to protect our femmes end envtronmenL It is 
I that the Senate move quickly to confirni her. 

(usttee ktfffbe tfte-Awef/ng the conffnmiton fjoBrPrg before fhe Senate Eni&onmenf 
•itbifc Works committee this Thursday starting at 10:30 e.tn Eesfem. 
e Mtowelongon Tmer at ^Earthiustice . 

iB'jsm 


ite and Energy Health and Tojdcs Heedqusrters air Bush admMstfallen Clean 
Act coal coal ash congress Environmental Pmtectlon Agency mercury 
tie change 
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NWF: EPA Nominee a Strong Advocate for America's 
Conservation Heritage 

President Obama nominates Gbia McCarthy as head of EPA 

03-04-2013 // Mies Grant 

President Bsrsde Obama wQ reportedly nominate Ona McCarthy to 
serve as admlntstratoref the Environmental Pratealon Agency. 

McCarthy Is airrenOy Assistant Admlnlstratar ter EPA's Offlce o< Air and 
Radiation. 

Larry Sd^weigcr. president and CEO of the National WUdiXe 
Federation, said today: 

'Gina Mcbrthy has decadea expeHanee working acrota party 
lines wWi oMejaU at the local/ state and federal levels to prebset 
our air, water, wlldllfo, public health and the Jofaa that depend on 
them. Whether as aervlns as MRt Romney's top environmental advisor 
ores the teey broker of a historic agreement between untens. 

Industry, states and environmental groups to boost Aiel eamorrry, 

Gina McCarthy has proven herself to be fair and pragrMtIe while 
determined to carry out her responslblOtles under the taw. 

*<ana McCarthy tf a passionate advocate terrveonnecUng children with nature and outdoor edutation. As 
Commissioner of the Cortneoieut OeparurKnt of Environmental QuaOtv in 2006. McCarthy launched the 
luaessAji'No Child Left Inside' program that continues to get thousands ofkMs and families outstda today. 
*The Environmental Proteotlon Agency wQnecd her leadership as it continues working to confront the 
climate crisis. President Obarrw has rrtada dear that he preteni to work with Coogress to Rnd bipartisan 
compromise on dlmate adton. In the fact of aonOnued teRure by Congress to meanlngfuDy aa on dimate 
change, ft's essential that Che Environmental Protection Agn^cy oontinue to use Clean Air Act authority to 
dinfc Industrial carton poQutton.' 

The dlmate crltll Is the single biggest threat to wlUIlte this cenOiry, aecordlng to a new Natlortal WlldlHe 
Federation report, W/Wl/te //) a (Vjnniing Worfd. 
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Protect Caribou from Dirty Oil 
Speak up ter caribou by urging 
President Obama to stop the 
Keystone XL pipeline once and 
foralL 

Take Action 
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Ensironmcnl America ApptajOs Ncninationof GneMcCanhytor EPAAdnirlstralcr } &fJronncnl America 



hflmlnat[on;glafl:mccmtepa:administ 


For Invnedtate Reieaie 
Monday, Hanh 4, 2013 

Washington, O.C. — Uter today, President Ohama Is expected to nominate Gina 
<4cCaKhy for the next administrator of the U.S. Environmental Proteaton Agency, 
'epiadng outgoing AdmlnlstretorUsa Jackson. HcCarthy Is currently the assistant 
administrator for the Office of Air and Radiation at the EPA, and previously heM top 
environmental positions in Massadiusetts and Connecticut. Margie AR, executive 
director for Environment America, Issued tho following statement M response: 

'America's air, water, open spaces and public health wU be In good hands with Gina 
■McCarthy. M^artby's steilar work under two Republican governors as weO as her 
exceOent work over the past four years at the EPA is proof that when it comes to 
srotecting our health and enviroomcnt, it isn't about who you work for or what party 
you represent. It's about whether you can get the Job done. And Gina McCarthy can 
)et the job done. I urge senators to support her nondnatlon so that she on get to 
work tadding the environmental challenges fadng us today. 

‘During her tenure Administrator Jackson ushered through several historic Initiatives, 
nduding new, deaner ar standards that represent the biggest step the US. has 
ever taken to get off ell and tadde global warming, the first-ever federal limits on 
nereufy poButlon from power plants, and the flrst^ver proposed federal limits on 
arbon poQutlon from power plants— ell while enduring numerous attacks from 
loUuters and their allies In Congress. Gna McCarthy was integral hi securing several 
of these victorfos, building on her almady impressive resume of work at the state 
evei. 

‘Gfoa McCarthy served as an environmental policy adviser to Governor MRt Romney iti 
Msssachusetts, and helped launch the state's Climate Protection Action Plan. Starting 
n 20a4< she was head of ConnecUeuft Department of Envfronmental Protection 
jnder Governor Jodi ReQ, where she coordinated the state's involvement In the 
iteglonal Greenhouse Gas Initiative, a regional program to llntit global wamdng 
soliuUon from power plants. 

'As thrilled as we are by the Invresslve vtctories Administrator Jackson secured for 
>ur environment, we know there Is stUI much more to be done, and Gina ftcCaithy 
-las the resume and commitment to meet these challenges head at<. In the next four 
years, we’re e>untlng on the EPA to move ahead with carton limits for new and 
•listing power plants so we an address the largest sources Of global warming 
jollution, to secure protetflons for all our waterways from the poflutlon endangeitng 
Jrinklng water tar 117 mflUon Americans, and to move ahead with other much* 
leeded environmental InlUattves . My staff and I look forward to working wHh Gna 
'McCarthy and the EPA to address these challenges, and we sincerely thank 
hdministnitor Jackson for an incredibly suoeessM four years.' 


Lke Twa^:^^3j 1 
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April 9, 2013 

The HQnorable Barbara Boxer 
Chairman 

Comnrtittee on Environm ent and Public Works 
U.5. Senate 

The Honorable David Vitter 
Ranking Member 

Committee on Environment and Public Works 
U.S. Senate 

Dear Chairman Boxer and Ranking Member Vitter; 

On behalf of the National Biodiesel Board representing the U.5. biodiesel Industrv, I am writing to voice our 
enthusiastic support for the nomination of Regina McCarthy as the next Administrator of the Environmental 
Protection Agency (EPA). 

As Assistant Administrator for CPA's Office of Air and Radiation and throughout her career as a leader on 

environmental issues on the state and local levels, Ms. M^ard>y has demonstrated an unwavering commitment to 
protecting the environment on the public's behaif. Specifically of Interest to the biodiesel industry, she has been a 
strong leader In pushing to reduce ourharmful dependence on fossil fuels by developing dean, renewable energy 
Industries, including advanced biofuels such as biodiesel. 

Ms. McCarthy understands that this shift to renewables will not only Improve air quality and reduce carbon 
emissions, but will boost locai economies across America, bolster our energy security and ultimately help 
consumers. Additionally, Ms. McCarthy Is a veteran of the policy arena with a proven track record of developing 
practical. Innovative solutions to difficult environment Mid energy problems. 

These policies, Including the Renewable fuel Standard fRFSI, have been incredibly successful in developing new 
Industries such as biodiesel, which in recent years has grown from a niche fuel with limited production Into a 
burgeoning Advanced Biofuel industry with commerclaf'Scale production across the country supporting more than 
60,000 Jobs. By producing nearty l,l billion gallons of fuel in each of the past two years, the Industry has displaced 
an equivalent amount of foreign petroleum, improving our economy and limiting our vulnerability to global 
petroleum markets that are heavily influenced by unstable regions of the country. 

We believe Ms. McCarthy Is an excellent choice to lead iheEPAand urge your committee's support for her 
nomineUon. 

Should you have any questions, please don't hesitate to contact me at 1-800-841-5849. 

Sincerely, 

Joe Jobe 
CEO 

National SiocBesei Board 
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Environmental Justice Leadership Forum on 
Climate Change 


The Honorabie Barbara A, Boxer 
United States Senate 

Senate Committee on Environment and Public Works 
410 Dirksen Senate Office Bldg. 

Washington, DC 20510-6175 


March 15, 2013 

Dear Madam Chairwoman: 

On behalf of the 45 member organizations of the Environmental Justice Leadership Forum on Climate Change (EJLFCC), 
we are writing to wholeheartedly support the nomination of Assistant Administrator of the Office of Air and Radiation 
Gina McCarthy as the next Administrator for the Environmental Protection Agency. 

The EJLFCC, a national coalition of environmental justice advocates from 18 states, has worked, since 2008, to mobilize 
and inform federal legislative actions that would result in the development of just policies and mechanisms that 
equitably reduce carbon emissions, in addition to this specific charge, the EJLFCC recognizes that the enforcement of 
environmental regulations and related programs that enhance the health and sustainability of communities - that are 
predominately composed of people of color, indigenous peoples and considered low-income - is just as critical. 

Members of the EJLFCC have had several opportunities to meet with Ms. McCarthy, as well as members of EPA's core 
leadership team to voice our concerns about clean air and other related regulatory concerns. From these conversations 
- including our most recent conversation at the end of January- we left with an impression that Ms. McCarthy and her 
staff, under the leadership of former EPA Administrator Lisa P. Jackson, have been working hard to move forward much 
needed regulations to improve human health, despite push-backs and litigation from industry and a seemingly 
challenging Congress. In each of our conversations, McCarthy has been upfront, honest and direct in the progress or 
the challenges she has faced. In the Office of Air and Radiation, her team successfully put forward the most stringent 
standards on Soot {or PM 2.5). However, there are still challenges that we know she will be committed to, specifically 
with moving forward on Greenhouse Gas permitting regulations, New Source Performance Standards for new and 
existing power plants, the Tier III cleaner vehicles standard and revising the current ozone standard. 

While most of her work with the Agency has been in the air realm, we are sure that her prior environmental work in 
Connecticut and Massachusetts, will serve her well as she learns to manage issues in air, waste, and water - which is 
critical for environmental justice communities, since no one lives in a silo. The communities we live and serve in are 
inundated with environmental stressors in every form including; dirty, toxic air, landfill and hazardous waste siting, 
disposal and dean up, to the pollution associated with goods movement near ports, urban air toxins, toxics in consumer 
goods, industrial agricultural pesticides, and the lack of resources to manage mitigation and adaptation efforts to 
climate change. Based on Ms. McCarthy's professional environmental experience and her most recent verbal 
commitment at the recent U5 EPA's Clean Air Act Advisory Committee meeting a week ago, 'environmental justice will 
remain a priority for this Administration' - and we believe her. 
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Thank you for this opportunity to share our thoughts about Assistant Administrator McCarthy, if you have any specific 
questions or concerns, or how we can be involved in supporting this nomination, please let us know. As always, we 
appreciate the hard work of you and your committee to better protect the health and welfare of the American people. 

in health and environment. 

Center on Race, Poverty & the Environment, California 
0 

Communities for a Better Environment, California 
0 

Community Coalition for Environmental Justice, Washington 

Environmental Health Coalition, California 
0 

Los Jardines institute (The Gardens institute), New Mexico 
0 

UPROSE, New York 
0 

WE ACT for Environmental Justice, New York & Washington, DC 
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The Alliance 

for Responsible Atmospheric Policy 

21 J 1 WILSON BOULEVARD, 8TH FLOOR 
ARLINGTON, VIRGINIA 22201 
Phone: 703-243-0344 • Fax; 703-243-2874 
E-mail: aliianceOSOaol.cora 

April 11,2013 

The Honorable Barbara Boxer 

Chair, Senate Environment and Public Works Committee 
Senate Dirksen Room 410 
Washington, D.C. 20510 

The Honorable David Vitter 

Ranking Member, Senate Environment and Public Works Committee 
Senate Dirksen Room 456 
Washington, D.C. 20510 

Dear Senators Boxer and Vitter: 

The Alliance for Responsible Atmospheric Policy (Alliance) enthusiastically supports 
confirmation of Gina McCarthy as Administrator of the Environmental Protection Agency. 

The Alliance is an industry coalition that was organized in 1980 to address the issue of 
stratospheric ozone depletion. It is presently composed of about 100 manufacturers and 
businesses that use hydrochlorofluorocarbons (HCFCs) and hydrofluorocarbons (HFCs) in air 
conditioning, refrigeration, foam insulation, metered dose inhalers, technical aerosols, and fire 
extinguishing equipment. (See attached list). The Alliance is the leading industry voice that 
coordinates industry participation in the development of international and US government 
policies regarding ozone protection and climate change. 

Ms. McCarthy has played a significant role in the issues associated with protection of the Earth’s 
stratospheric ozone layer, implementation of Title VI of the Clean Air Act and reducing the 
impact of fluorocarbon compounds on the ozone layer and the climate. In this capacity she has 
demonstrated a comprehensive understanding of complex technical issues and a firm grasp for 
developing cost-effective solutions for achieving significant environmental results. 

The Alliance greatly values the many opportunities we have had to work with Ms. McCarthy at 
the Environmental Protection Agency, and strongly endorses her confirmation for the good 
judgment she will bring to the position. 

Regards^ 

Dave Stirpe 
Executive Director 
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The Alliance 

for Responsible Atmospheric Policy 

2111 WILSON BOULEVARD, 8TH FLOOR 
ARLINGTON, VIRGINIA 22201 
Phone: 703-243-0344 • Fax: 703-243-2874 
E-mail: alliance98@aol.com 


MEMBERSHIP LIST 


Alliance for Responsible Atmospheric Policy 


AGC Chemicals Americas 
A-Gas/RemTec 
Air Conditioning, Heating & 
Refrigeration Institute 
Airgas 

American Pacific Corp. 
Arkema 

Association of Home 

Appliance Manufacturers 
Bard Manufacturing Co, 
Brooks Automation, Inc. 

Cap & Seal Company 
Carrier Corporation 
Center for the 

Polyurethanes Industry 
Combs Gas 
Danfoss 
DuPont 

Dynatemp International 
Emerson Climate 
Technologies 
E.V. Dunbar Co. 

Falcon Safety Products 
FP International 
General Motors 
Golden Refrigerant 
Halotron 


Heating, Airconditioning & 
Refrigeration Distributors 
International 
Honeywell 

Hudson Technologies 
ICOR International 
IDQ Holdings 
Ingersoll-Rand 
International Pharmaceutical 
Aerosol Consortium 
Johnson Controls 
Lennox International 
McQuay International 
Metl-Span Corporation 
Mexichem Fluor Inc. 

Midwest Refrigerants 
Mitsubishi Electric 
National Refrigerants 
Owens Corning Specialty & 
Foam Products Center 
Polar Technology 
Rheem Manufacturing Company 
Ritchie Engineering 
Solvay 
Sub-Zero 

The Dow Chemical Company 
Trane Company 
Whirlpool Corporation 
Worthington Cylinder 
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NATIONAL WILDLIFE FEDERATION* 

National Advocacy Center 
901 E St. N.W., Suite 400 
Washington D.C. 20004 
202-797-6800 
www.nvvf.org 


On behalf of the National Wildlife Federation, our 48 state affiliates, and our over 4 million members and 
supporters, I am writing to offer support for the confirmation of Gina McCarthy as Administrator of the 
Environmental Protection Agency. 

National Wildlife Federation is dedicated to inspiring Americans to protect wildlife for our children’s future. To 
address the important issues that affect America's lands, waters, wildlife, and communities, we need a strong 
Environmental Protection Agency led by a strong Administrator. 

We believe Ms. McCarthy is the right person to take on these challenges. She has decades of experience 
working across party lines with officials at the local, state, and federal levels to protect our air, water, wildlife, 
parks, public health, and the jobs that depend on them. It’s worth noting that she has successfully worked under 
five Republican Governors and, in her role at EPA, helped broker a successful agreement between business, 
labor and environmental interests to dramatically improve vehicle fuel economy.. Ms. McCarthy has proven 
herself to be fair and pragmatic while determined to carry out her responsibilities under the law, and we are 
confident she will be an able and effective Administrator. 

Ms. McCarthy is also a prominent leader in the effort to reconnect children and families with nature through 
outdoor education and recreation. During her tenure as Commissioner of Connecticut’s Department of 
Environmental Protection, she established the ''No Child Left Inside” program to encourage families throughout 
the state to visit their parks and forests. She has a clear commitment to preparing the next generation of 
environmental stewards. 

With the confirmation of Ms. McCarthy, we believe that the federal government will be in a position to move 
forward towards a safer and more sustainable future for our children. 

Sincerely, 



WILDLIFE 


April 10^ 2013 
Dear Senator: 



Larry J, Schweiger 
President & CEO 
National Wildlife Federation 
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Senator Boxer. I strongly believe that Gina McCarthy’s nomina- 
tion should enjoy smooth sailing through this Committee and on 
the Senate floor. 

Now, a few of my Republican colleagues have asked some ques- 
tions. It is their utter right to do so. I am glad they did so. But 
it is my fervent hope that those issues will be resolved quickly. 

One of the questions they have raised is the use of secondary 
work email accounts at EPA. It is important to note that this meth- 
od of answering email was initiated by Republican EPA Adminis- 
trator Christine Todd Whitman and was used by Republican EPA 
Administrator Stephen Johnson and Acting Administrator 
Marianne Horinko. 

Secondary emails have been used because top officials at the 
EPA have too many messages through their primary email account 
to be manageable. Eor example, Administrator Jackson received 1.5 
million emails a year, more than 41,000 a day. 

Eor her secondary work email account. Administrator Jackson 
used the name “Richard Windsor,” Administrator Whitman used 
“To Whit,” Administrator Johnson used “ToCarter,” Acting Adminis- 
trator Horinko used “ToDuke,” and Deputy Administrator Peacock 
used the name “Tofu@epa.gov.” 

Republican members of this Committee wrote to Gina McCarthy 
just yesterday, just yesterday, with a number of new questions gen- 
erally focusing on past EPA practices. EPA has provided extensive 
information and intends to continue to work with the Republican 
members on these issues. 

I totally disagree that EPA has been “wholly unresponsive” — that 
is what our colleagues on the Republican side said — to the majority 
of issues raised in this letter. I am so hopeful that all outstanding 
issues can be addressed promptly and will not stop this most quali- 
fled candidate from moving forward. 

Look, EPA has a critical mission: to protect human health. Laws 
like the Clean Air Act have a great history. I remember a time not 
so long ago when the air was so dirty in Los Angeles it was hard 
to see out the window. Because of the EPA, there has been a dra- 
matic improvement in air quality. 

I have a chart to prove what I have just said. In 1976, there were 
166 air health alerts in Southern California. In 2012, there were 
zero air alerts. This demonstrates remarkable progress that must 
be continued throughout the Country. Because if you care about 
this economy, there is one basic fact. If you can’t breathe, you can’t 
work. So we have to make sure people can breathe and be healthy. 

Compare this Clean Air Act success story to China. Some of my 
colleagues say, don’t do anything, take the lead of China on climate 
change. Take a look at this. This is kind of a clear day in China. 
I was there for several days with colleagues on a trip. And this was 
considered a clear day. 

The American people get this. In January 2013, a bipartisan poll 
found that 78 percent of voters believe that clean air is extremely 
important, with 69 percent of voters favoring even stricter limits on 
air pollution. So the results are clear: the American people support 
the EPA, they support our landmark environmental and public 
health laws. And I am sure they also support transparency, which 
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is something my colleagues insist on. And I agree with them com- 
pletely. 

Gina McCarthy’s service as Assistant Administrator over the 
past 4 years has led to something really good to share with you: 
reductions in mercury, arsenic, lead, and other toxic pollutants in 
our air. It is clear we are moving forward and people are healthier. 
I am confident that Gina McCarthy, after we hear her today, I 
think it will underscore how fair she is, how trustworthy she is, 
and I believe how she understands the law and the science. 

She has a deep understanding that the health and safety of the 
American people and a growing economy depend on clean air and 
safe drinking water. So I believe she will lead in the right direction 
in a bipartisan manner. 

Gina McCarthy, I strongly support your nomination. I am very 
excited about it. I hope, I really hope, that our colleagues will sup- 
port you. 

With that, I turn to my Ranking Member, Senator Vitter. 

OPENING STATEMENT OF HON. DAVID VITTER, 

U.S. SENATOR FROM THE STATE OF LOUISIANA 

Senator Vitter. Thank you very much. Chair Boxer, for con- 
vening today’s hearing. And certainly, the EPA plays a critical role, 
not only in protecting our environment and health, but also impact- 
ing our economic competitiveness. 

I am concerned, as you know, that the central functions of the 
agency, quite frankly, have been obfuscated by ideology, frustrated 
by, yes, a severe lack of transparency, undermined by non-peer re- 
viewed science that the agency often keeps hidden and imple- 
mented without regard to economic consequences. That is why, 
along with my Republican colleagues, I made those five specific re- 
quests, all related to transparency, which you underscore that you 
certainly support. 

I just want to correct for the record: those requests were not 
made yesterday. They were made public yesterday in writing. Ex- 
actly the same requests were made over 3 weeks ago in my one on 
one meeting with the nominee. To date, the EPA has chosen to 
completely ignore three and three-quarters of those requests. 

Although much-needed reforms in the Freedom of Information 
Act process seems to be moving forward, that is the one point 
where I think we have made real progress since that face to face 
meeting. The record there is really troublesome. And the proof will 
be in the pudding in terms of the EPA really implementing a new 
day. Because that FOIA process is broken and has been abused. 

Now, the agency was comfortable releasing personal and private 
information of small businesses and private citizens last month. 
But the EPA continues to abuse the exemptions under FOIA for 
the agency’s own work. 

Now, the nominee recently stated that information is power. Ap- 
parently she also believes that withholding information is power. 
That is how the EPA has been acting. Since 1997, Congress has 
questioned the validity of and asked for the release of the under- 
lying data for studies upon which the agency bases health benefits 
when issuing air-related rules. That is another one of our five 
points. And that wasn’t yesterday. In fact, that wasn’t even 3 
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weeks ago. That is a request that has been made by various people 
for years. The agency continues to hide this 30-year-old data, which 
the National Academy of Sciences stated should have little use for 
decisionmaking. 

I also think that the EPA eschews all cost-economic modeling 
that would verify the true impacts of the regulatory agenda that 
now provides this Country with the lowest work force participation 
rate since the Carter administration. In this regard, I think cost- 
benefit analyses are key, and more importantly, they are required 
under law, under executive orders and by the Clean Air Act, Sec- 
tion 321(a). But they are ignored as EPA remains intransigent in 
its opposition to having a full and transparent economic analysis 
process. 

Another big area of concern, which is another one of our five 
points, as you know. Madam Chairman, is backroom “sue and set- 
tle” deals, made with allies in the environmental community. It is 
perhaps one of the best, meaning worst, example of the agency’s 
true aversion to sunlight. 

Now, the nominee before us today echoed her predecessor’s senti- 
ment, Lisa Jackson, during her own 2000 nomination hearing, 
when she said, and this is the nominee speaking about Adminis- 
trator Jackson, “Administrator Jackson made a promise that her 
EPA will be transparent in its decisionmaking. And that is what 
I will deliver. Transparency is more than sharing what the science 
and law is telling us, and it is more than making clear decisions 
that can stand the test of time, which we all know is of paramount 
importance.” Unfortunately, I think it is clear in the last 4 years 
that the EPA has failed to keep those transparency promises. 

The real economic harm of the rules put forward during the last 
4 years, most of which were crafted or signed off on by the nomi- 
nee, and those in the coming 4, is quite frankly kept secret by a 
complex process of circumventing FOIA requests and congressional 
inquiries, by conducting official businesses using, yes, aliases, and 
also private email accounts. Private accounts are completely con- 
trary to stated EPA policy. And by hiding and cherry-picking sci- 
entific data, by negotiating backroom sue and settle deals, and by 
the manipulation of cost-benefit numbers. 

Let me give some specific examples of what this produces. In 
2010, the infamous former EPA Region 6 administrator, A1 
Armandariz, became the poster child for EPA’s efforts to try and 
shut down hydraulic fracturing by coordinating a public attack on 
range resources in Parker County, Texas, biased on fabricated 
science. The EPA failed in their efforts in Parker County, once it 
became crystal clear about the lack of science. But Armanderes 
made clear he believed that new regs being developed by today’s 
nominee and her office would be the “icing on the cake” for killing 
many of those energy jobs. 

Second, EPA Administrator Region 8 James Martin resigned 
after lying to a Federal court, and after EPA lied that he was not 
using private email account to conduct official business and hide of- 
ficial business. Third, States are clearly, under Federal law, sup- 
posed to regulate regional haze. However, EPA, through one of 
these “sue and settle” agreements, has completely usurped State 
control of the program in an attempt to shut down coal-fired power 
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plants. It has done this with the affected parties on the other side, 
like the States, having no role in the process, no say, no input, no 
seat at the table. 

So those are my concerns, and those are our concerns, the real- 
world impacts. That is why we continue to make these clear trans- 
parency demands, which I will be following up on, both here today 
and after today, before we vote. Thank you. Madam Chairman. 

[The prepared statement of Senator Vitter follows:] 

Statement of Hon. David Vitter, 

U.S. Senator from the State of Louisiana 

Thank you, Chairman Boxer, for convening today’s hearing. The EPA plays a crit- 
ical role in the status of not only our environment hut our economic competitiveness. 
I am concerned that the central functions of the Agency have been obfuscated by 
ideology, frustrated by a severe lack of transparency, undermined by science the 
Agency keeps hidden, and implemented without regard for economic consequences. 

Along with my Republican colleagues, I have made five specific requests related 
to transparency at tbe agency. The requests were made 3 weeks ago privately, and 
were outlined in a letter to the nominee yesterday that was provided to the public. 
To date, EPA has chosen to ignore three and three-quarters of those requests. 

Although much needed reforms in the Freedom of Information Act (FOIA) process 
seem to be moving forward, there is little doubt the process is broken and has been 
abused for some time. While the agency was comfortable releasing personal and pri- 
vate information of small businesses and private citizens last month, the EPA con- 
tinues to abuse the exemptions under FOIA for the Agency’s own work. 

The nominee recently stated that “information is power.” Apparently, she also be- 
lieves that withholding information is power: Since 1997, Congress has questioned 
the validity of and asked for the release of the underlying data for studies upon 
which the Agency bases health benefits when issuing air related rules. The Agency 
continues to hide this 30-year-old data which the National Academy of Sciences stat- 
ed should have little use for decisionmaking. 

The EPA eschews at all costs economic modeling that would verify the true im- 
pacts of the regulatory agenda that now provides this Country with the lowest work- 
force participation rate since the Carter administration. Cost/benefit analyses as re- 
quired under various executive orders and as required by the CAA, Section 321(a), 
yet EPA remains intransigent in its opposition to having a transparent economic 
analysis process. 

The backroom “sue and settle” deals made with allies in the environmental com- 
munity represent perhaps one of the best examples of the Agency’s true aversion 
to sunlight. Rather than providing a process where impacted businesses could inter- 
vene in an otherwise closed-door negotiation, EPA objects to the idea of allowing 
anyone in the room that may not be like-minded in the settlement agreement. 

When the President took office in 2009, he promised that his Administration 
would be the most transparent in history, asserting, “Information maintained by the 
Federal Government is a national asset. My Administration will take appropriate 
action, consistent with law and policy, to disclose information rapidly in forms that 
the public can readily find and use.” The nominee before us today echoed her prede- 
cessor’s sentiment during her own 2009 nomination hearing when she said, “Admin- 
istrator Jackson made a promise that her EPA will be transparent in it decision- 
making, and that is . . . what I will deliver . . . transparency is more than sharing 
what the science and the law is telling us, and it is more than making clear deci- 
sions that can stand the test of time, which we all know is of paramount impor- 
tance.” EPA has failed to keep the promises of the President, the former Adminis- 
trator, Lisa Jackson, and the nominee sitting before this committee today. 

This Agency as a whole, and the Office of Air and Radiation in particular, sup- 
presses the consequences of its actions from the public; the real economic harm of 
the rules put forward during the last 4 years — most of which were crafted or signed 
off by the nominee — and those in the coming 4 is kept secret by a complex process 
of circumventing FOIA requests and congressional inquiries, conducting official 
business using alias and private email accounts, hiding and cherry-picking scientific 
data, negotiating backroom deals, and the manipulation of cost/benefit numbers. 

Let me provide some specific examples of the reasons for my concern: 

• In 2010, infamous former EPA Region 6 Administrator A1 Armendariz became 
the poster child for EPA’s efforts to try and shut down hydraulic fracturing by co- 
ordinating a public attack on Range Resources in Parker County, Texas, based on 



38 


fabricated science. In that same year, the appointee of President Obama let slip that 
EPA’s “general philosophy” is to “crucify” and “make examples” of oil and gas com- 
panies regardless of guilt or wrongdoing. The EPA failed in their efforts in Parker 
County, but Armendariz made clear he believed that new regulations being devel- 
oped by today’s nominee and her office would be the “icing on the cake” for killing 
energy jobs. 

• EPA Region 8 Administrator James Martin resigned after lying to a Federal 
court, and after EPA lied that he was not using his private email account to conduct 
official business in violation of the Federal Records Act and the Freedom of Informa- 
tion Act. 

• EPA also tried to shut down a hydraulic fracturing project in Dimock, PA based 
on a faulty study, but failed to produce any real evidence of water contamination. 

• EPA usurped cooperative federalism with the Cross State Air Pollution Rule 
(CSAPR) to force Federal Implementation Plans to reduce SOx and NOx emissions 
in 27 States. Compliance would have led to closures of facilities and mining oper- 
ations and an estimated increase of $514 million in consumer power prices. The 
D.C. Circuit shot down the rule in part due to EPA’s overreach in the area of State 
authority . . . and the courts continue to batter multiple Agency decisions, particu- 
larly under the Clean Water Act. 

It is expected that in 2013 EPA will propose revisions to the Ozone National Am- 
bient Air Quality Standards (NAAQS), which, by their estimates, could potentially 
cost $19 billion to $90 billion annually and would likely find 86 percent of U.S. 
counties designated in nonattainment. The cumulative impacts on jobs, U.S. com- 
petitiveness, power prices, fuel use, and electricity reliability of the new Ozone 
NAAQS as well as other EPA rules to be issued remain unknown. 

My question then is: Why should the underlying science and true economic im- 
pacts behind EPA’s air regulations not be made available to the public? Why — if “in- 
formation is power” — is EPA so afraid of making public the underlying data that 
the Agency claims justifies the supposed benefits? 

For the last 3 weeks I have heard nothing but excuses from the EPA: 

• Excuses for not complying with the Freedom of Information Act; 

• Excuses as to why they won’t share emails related to senior officials’ work that 
Congress is entitled to; 

• Excuses for why they need to exclude those affected by and hide the contents 
of settlement agreements from the public; and 

• Excuses for not being able to share the underlying science for their air rules 
with the public. 

I look forward to further discussing these issues with the nominee today. My hope 
is that the nominee has come prepared to provide something more substantive than 
excuses. 

Senator Boxer. Thank you, Senator. We are going to try to keep 
to the time schedule, if we can. What we are going to do, I think 
we can get to a lot of colleagues, so I hope you will stay. 

We are going to hear from our two Senators who are visiting us 
to introduce Gina McCarthy. Then we are going to go to, in this 
order: Whitehouse, Barrasso, Sanders, Inhofe if he is here. Carper, 
Fischer, Wicker. We are going to try to get this done before the 
vote starts at 11, 11:10, 11:15. 

So which one of you would like to begin? Senator Warren. 

OPENING STATEMENT OF HON. ELIZABETH WARREN, 

U.S. SENATOR FROM THE STATE OF MASSACHUSETTS 

Senator Warren. Thank you. Madam Chairman. It is an honor 
to be here with Senator Cowan to introduce the President’s out- 
standing nominee for Administrator of the Environmental Protec- 
tion Agency, Gina McCarthy. Gina has dedicated her professional 
life to the protection of our public health and to the stewardship 
of our environment. I know she will fill this post with great distinc- 
tion. 

I am especially proud that Gina is from Massachusetts. She was 
born in Brighton. She holds degrees from the University of Massa- 
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chusetts Boston and from Tufts University. And she began her ca- 
reer in Canton. 

After more than 25 years in public service at the State and local 
level, Gina’s track record is well-known in Massachusetts. She 
served in numerous environmental posts in the administrations of 
no fewer than five Governors, from Mike Dukakis to Mitt Romney. 
Those of you who are familiar with Massachusetts politics will rec- 
ognize this as a noteworthy achievement in and of itself 

I could go into detail about the quality of Gina’s work, her 
groundbreaking efforts to develop the first mercury and air toxics 
standards for power plants, her work on a science-based review of 
how climate change is putting human health at risk, or her careful 
management of fisheries, parks and forests. I could speak to the 
depth and breadth of her public service, that she understands what 
it takes for this agency to function effectively, because she has 
worked at so many levels of its operation. 

But what I find to be most compelling about her as a public 
health advocate and environmental steward is the approach she 
brings to her work. Gina is driven by a deep concern for the health 
and well-being of each of us, and her people-oriented approach has 
always informed her decisionmaking about how best to protect the 
air we breathe, the water we drink, and the outdoor spaces that 
we cherish. 

Gina’s commitment to this cause is evident not only in the qual- 
ity of her work but in the 12-hour days, the late nights the col- 
leagues at the EPA have described as part of her regular routine. 
I believe that Gina’s approach to her work is what has enabled her 
to work so effectively across party lines. It is a key part of what 
makes her a pragmatic policymaker and a tough but fair regulator. 
I know that Gina will be able to work constructively and openly 
with industry leaders, without compromising the EPA’s commit- 
ment to public health and preserving our natural environment. 

The environmental policies and public health rules that we craft 
today will have a profound impact on the world we leave to our 
children and grandchildren. The EPA will continue to play a cru- 
cial role in assuring a safe and healthy world for future genera- 
tions. I can think of no one better to lead that work than Gina. I 
am proud to bring you a talented, hard-working daughter of Massa- 
chusetts here to serve her Country. 

Thank you. 

Senator Boxer. Thank you so much. Senator. 

Senator Cowan, we are delighted to have you. Please proceed. 

OPENING STATEMENT OF HON. WILLIAM M. COWAN, 

U.S. SENATOR FROM THE STATE OF MASSACHUSETTS 

Senator Cowan. Chair Boxer, Ranking Member Vitter and mem- 
bers of this Committee, I am honored to join Senator Warren to ex- 
press my strong support for the nomination of Gina McCarthy. 

Gina has dedicated her life to public service. She has fought to 
protect our public health, conserve our natural resources, develop 
new policies and manage Federal programs and State agencies. 
Gina’s success is a reflection of her ability to bring together diverse 
and opposing stakeholders and work with both sides to fairly re- 
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solve their differences and achieve meaningful environmental pro- 
tections. 

Her success is also a reflection of her understanding that envi- 
ronmental protection and economic growth go hand in hand and 
can be mutually reinforcing. Gina started her career in 1980 as the 
first health agent in Canton, Massachusetts. Early on, she estab- 
lished herself as someone who can and will work with all parties. 
She is also someone who will tell you when there is no need for 
Government intervention. While she was always ready to push for 
action when needed, she was also the first person to put her foot 
down when it was clear that no action was necessary. 

Since her time in Canton, Gina has more than 25 years of experi- 
ence working on environmental issues at the State level, working 
for both Democratic and Republican administrations. As many peo- 
ple have said, the great thing about Gina McCarthy is that what 
you see is what you get. 

Over the last 4 years, she has brought the same pragmatism to 
her work for the Federal Government. She has been a leading ad- 
vocate for balanced, common-sense strategies to protect public 
health and our environment. I believe Gina McCarthy has the 
background, the experience and judgment to be a terrific Adminis- 
trator of the Environmental Protection Agency. I hope this Com- 
mittee will give her nomination its full consideration. I look for- 
ward to supporting her on the floor. 

Thank you. 

Senator Boxer. Senators, thank you. You are free to go, because 
I know you have hectic schedules. With that, we are going to move 
to Senator Whitehouse, and then to Senator Barrasso. 

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, 
U.S. SENATOR FROM THE STATE OF RHODE ISLAND 

Senator Whitehouse. Thank you. Chairman. I am delighted to 
consider Assistant Administrator McCarthy’s nomination to serve 
as the Administrator of the Environmental Protection Agency. 

Four years ago, when EPW assembled for Lisa Jackson’s nomina- 
tion hearing, I expressed my frustration that the EPA, during the 
Bush administration, had become a poster child of the opaque Fed- 
eral agency pandering to special interests, rather than one that 
based its decisions on the best available science and on the public 
interest. 

As the Assistant Administrator of one of EPA’s most active divi- 
sions, Air and Radiation, Ms. McCarthy has played an instru- 
mental role in helping to turn the EPA around. During her exem- 
plary career in public service, she has designed and implemented 
policies that have saved countless lives and billions of dollars in 
health care costs. Ms. McCarthy began her career as a health agent 
for the town of Canton, Massachusetts, in 1980 and has worked her 
way up ever since. During 33 years of public service, she has also 
been Deputy Secretary of Policy for the Massachusetts Office for 
Commonwealth Development and Commissioner for the Con- 
necticut Department of Environmental Protection. She served both 
Democratic and Republican Governors, including Mitt Romney and 
Jodi Rell. 
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One of her many accomplishments in New England is the Re- 
gional Greenhouse Gas Initiative, RGGI, the first of its kind mar- 
ket-based effort to reduce greenhouse gas emission in the North- 
east and Mid-Atlantic. Currently RGGI has nine member States 
with a combined population of 41 million Americans. RGGI has 
been credited with boosting local economies by sparking further in- 
vestment in energy efficiency programs and renewable energy de- 
velopment. 

She brings New England values of plain-spokenness, independ- 
ence and practicality. And her local experience makes her well 
aware of how Federal policy affects local stakeholders. 

As Assistant Administrator, Ms. McCarthy crafted several key 
health standards, including the first-ever mercury standard for 
power plants. The Mercury and Air Toxics Standard set long-over- 
due standards on mercury, arsenic, chromium, sulfur dioxide, nitro- 
gen oxides and other dangerous air pollutants. MATS, as it is 
called, is projected to prevent up to 11,000 premature deaths, 4,700 
heart attacks, 130,000 asthma attacks, and to provide as much as 
$90 billion in health benefits each year. That is $3 to $9 in health 
benefits for every dollar spent to meet the standard, a huge eco- 
nomic win. 

I am from the Ocean State. I know that cleaning up smokestack 
emissions is one of the most important things to do to reduce toxic 
mercury compounds that build up in our fish and enter our food. 
Rhode Island and other States along the Eastern Seaboard are also 
downwind States, downwind of tall smokestacks spewing pollution. 
As of 2010, 284 tall smokestacks, stacks over 500 feet, were oper- 
ating in the United States, needles injecting poison into the atmos- 
phere and contributing significantly to pollution in my home State. 

The air pollution from these tall stacks went largely unchecked 
until Ms. McCarthy came along to clean them up. These same 
smokestacks have been unloading their soot pollution on Rhode Is- 
land for decades. Last December, EPA adopted a stricter limit on 
soot, or as it calls it, fine particulate matter. When we breathe it 
in, soot increases the risk of asthma attacks and lung cancer. The 
smallest particles pass into the bloodstream and cause heart dis- 
ease, stroke and reproductive complications. 

Restrictions on particulate matter are expected to prevent as 
many as 35,000 premature deaths every year, 1.4 million asthma 
attacks, 2.7 million days of missed work or school and save be- 
tween $2 billion and $6 billion in avoided health care costs. An- 
other huge economic win, if you are not the polluter, of course. And 
yes, you do have to clean up your mess. 

The costs of air pollution are paid in premature deaths and re- 
duced quality of life, higher medical bills, strained public health 
services and missed days of work and school. Asthma is the No. 1 
health reason for missed school days and the fourth leading cause 
of missed adult work days. My downwind home State of Rhode Is- 
land has the sixth highest rate of asthma in the Country. More 
than 11 percent of the people in my State suffer from this chronic 
disease. In 2009, 1,750 Rhode Islanders were hospitalized for asth- 
ma, hospital stays that cost about $8 million, not counting medica- 
tion and missed days of work and school. 
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So the return on investment, from EPA’s air standards, would 
make a hedge fund proud. And I am proud to thank Ms. McCarthy 
for these successes, and to support her candidacy as Administrator 
of the Environmental Protection Administration. Thank you very 
much. Madam Chair. 

Senator Boxer. Thank you. Senator. 

Senator Barrasso. 

OPENING STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM THE STATE OF WYOMING 

Senator Barrasso. Thank you. Madam Chairman. 

I am not sure whether the nominee before us today is personally 
aware of so many folks who have actually lost their jobs because 
of the EPA, and a role that I believe is taking now, which is failing 
our Country, people in places like Wyoming, Montana, Kentucky, 
Ohio and West Virginia. 

And let me just read you a story that ran in the front page of 
the Casper Star Tribune, Wyoming’s statewide newspaper, dated 
January 28th of this year, 2013. It is entitled Coal’s Decline Hits: 
Depressed Domestic Market Means Laid-Ofif Wyomingites. The ar- 
ticle references Mike Cooley and his family. Here he is with his 2- 
year-old son and his wife. The article says that Mike has become 
one of several hundred mining family mine workers to lose their 
jobs in the past year in the region as a dispute over West Coast 
ports hobbles the industry’s ability to reach booming markets in 
Asia, people who want to buy American products. 

But yet, your extreme emission rules that you have imposed on 
U.S. power stations are forcing coal companies to make up for lost 
domestic customers by exporting more to countries in Asia. Yet the 
EPA has written a letter to the Army Corps of Engineers, I would 
ask. Madam Chairman, to make a copy of this letter part of the 
record. 

Senator Boxer. Yes, it will be done. 

[The referenced letter was not received at time of print.] 

Senator Barrasso. Thank you very much. Madam Chairman. 
Your EPA has written the Army Corps of Engineers encouraging 
them to look at the greenhouse gas impacts of allowing coal to be 
shipped overseas through these West Coast ports. 

So not only do you block the use of coal in power plants domesti- 
cally, you now are recommending that coal not be shipped, that an 
American product not be able to be shipped and sold overseas. This 
gentleman goes on, he says, I have never been laid off, I have al- 
ways worked since I was a teenager. Now his family is relying on 
his wife’s income as a grocery store cashier until he finds a job. 

That is not just Wyoming. The Bluefield Daily Telegraph, a West 
Virginia paper, ran a story about a veteran coal miner, their con- 
cerns about the Administration’s war on coal. This miner, named 
A1 Palmer, and Madam Chairman, I would like to make that story 
a part of the record as well. 

Senator Boxer. Yes, without objection. 

[The referenced information follows:] 
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war-on-coal) 

By BILL ARCHER 

Biueftejd Daily Telegraph (hta)://b<ftongno.coni) 

BLUEFIELD •— By way of exampte, ‘'Big" A1 Paimer, a fire boss and roof bolter operator at a Wyoming County coai mine, cut loose with 
a Tarzan yell like the one he uses in the mines to get the attention of his fellow a>ai miners. 

"We are like family in the mines," Palmer said. "1 love my people. I love my work and I love my industry." 

Palmer’s father worked for Eastern Coal in McDowell County, both of his grandfathers worked in the mines in Mercer County and now 
his son works in the same mine where he works. 

“My question is, how can something that has been so great for ail these years wind up being so bad in just four years," he said. “The 
coal that we have mined here has fueled and powered this country for almost 20D years. The steal that you have that's holding this 
building up came from the high-grade coal that came from right here in this part of the country. 

"The government has taken all of that asvay from us," Palmer continued. "Now, we’re sending all that high-grade Pocahontas No. 3 coal 
overseas where they don’t have scrubbers on their smoke stacks like we do. WeVe wasted our time spending money to prop up failed 
energy products iike Solyndra when we have all the energy we need right here, 

“In the past, I've actually had people come up to me and thank me for keeping their lights on." Palmer said. “Now. thegovernrheni is 
using Our own tax dollars 10 put us out of work. It bothers me because we're the ones who induslriatized the world, Why would they 
just turn around and try to shut us down. 

"Coalminers used to be heroes, but now many of my brothers and sisters in the coal industry fear for their family’s livelihoods." Palmer 
said. "We have lost most of our steel jobs to the rest of the worid and now it looks like the politicians and the (Environmental Protection 
Agency) wants to give the mining jobs away to the rest of the world. 

"1 am not against new sources of energy, but we have spent billions on failed companies,’' Palmer said. ‘We have some of the deanost- 
buming power plants in the world, but if they don't meet EF» standards, why not use those wasted tax dr^lars to help them buy 
scrubbers instead of closing them." Palmer expressed bis concerns over the environmental Impact of solar panels as well as wind 
turbines that "kill and harm airborne animals," he said. 

“Four years s^o, President Obama promised that the electric utility rates would go up for petite who get their power from coai-fired 
power plants," Palmer said. “He also promised that if a company tried to build a coai-fired power plant, he would bankrupt them,” 
Paimer said. "It’s pretty serious svhen people mess with your job security end your job,” 

Palmer said that he can’t stand idly by and watch someone come in with a jackhammer, knock out the foundation and watch my home 
crumble,” he said. "Coal has powered this nation for years. Please don't throw us away now." 

In his letter, Palmer provided a history lesson of how the coal industry developed, and included some of persona! recollections about 
how coal was considered as being "vital to our national economy, freedom and strength." 

Palmer said that his boss had asked him not to do his Tarzan y^l in the mines for a while, but he said that he asked him to continue 
the call because it seems to boost morale, 

Paimer worked for the power company before going into the mines on April 28, 1980, "I’ve enjoyed coming to wori< every single day," he 
said. "People portray coai miners as not being very smart, but we are professionals and we love what we do," he said. 

— Contact Sill Archer at b8rcher@bdtontine.com 
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Senator Barrasso. He says, “Coal miners used to be heroes. But 
now many of my brothers and sisters in the coal industry fear for 
their families’ livelihood.” The article mentions Al’s father, who 
worked as a coal miner, as did both of his grandfathers. Now his 
son works in the same mine with him. He stated in the article, 
“Coal has powered this Nation for years. Please don’t throw us 
away.” 

My questions are, are coal miners like A1 and his son no longer 
heroes to the nominee and to the EPA? The EPA is making it im- 
possible for coal miners like Mike Cooley in Wyoming and A1 Palm- 
er in West Virginia to feed their families. How many more times, 
if confirmed, will this EPA director pull the regulatory lever and 
allow another mining family to fall through the EPA’s trap door to 
joblessness, to poverty and to poor health? These people are heroes, 
and they deserve better than what they are getting from the EPA. 

The nominee before this Committee is a senior EPA official, re- 
porting to the Administrator and to some extent, she owes the 
American people an explanation and a vision today for what the 
EPA, under her, would look like. Will anything change? Anything 
from the course that we have been on for the last 4 years? The 
nominee today has testified at her confirmation hearing 4 years 
ago that she would “speak plainly and truthfully about the lives 
being lost, the responsibilities we face, the challenges ahead, the 
options we have and the opportunities we can realize as we face 
the future together.” 

I haven’t heard yet any plain statements from EPA and hopefully 
I will today from this nominee about the negative health impacts 
and lives lost from chronic unemployment caused by the EPA poli- 
cies. Regulations and proposed rules on greenhouses gases, coal as, 
mercury emissions and industrial boilers have led to the closing of 
dozens of power plants in the U.S., costing our Country thousands 
of jobs. Folks who now have no job, no money, no prospect for a 
job in their communities, and they are experiencing serious health 
risks as a result of that. 

Studies show that children from unemployed parents suffer sig- 
nificant negative health effects. The National Center for Health 
Statistics said children in poor families, people out of work, are 
four times as likely to be in fair or poor health as children in fami- 
lies who are not poor. This is a serious health epidemic and it 
seems to go unnoticed by the EPA. So we need a nominee who has 
the power to not just listen to stakeholders, but to keep his or her 
promises, someone who is truly committed to the reform that we 
need to keep America working. 

Thank you. Madam Chairman. 

Senator Boxer. Thank you. I ask unanimous consent to place 
into the record a document that shows that over the last 40 years, 
our national GDP has risen by 207 percent since passage of the 
Clean Air Act, 40 times the cost of regulations. So I am going to 
put that into the record. 

[The referenced information follows:] 
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Speeches By ERA Administrator 

Administrator Lisa P. Jackson, Remarks on the 40th Anniversary of the 
Clean Air Act, As Prepared 

09/14/2010 

As prepared for delivery. 

Thank you for being here to mark 40 years of cleaning up the air we breathe. Let me 
begin by saying how honored 1 am to be in the presence of so many who fought for 
the passage and strengthening of the Clean Air Act, and those who— just as 
importantiy- fought to ensure that the Act is faithfully implemented and responsibly 
enforced. 

Legislative champions like Chairman Waxman. hnovalors Bke John Moortey, one of 
the inventors of the catalytic convertor. ThoughtfiJ and pragmatic lawmakers 6ke 
Congressman Boehlert and MajorityLeader Baker- the man known as the “Great 
Conciliator" and one of many who reached across the aisle to make the Clean Air 
Act possible. We also have with us today pioneering EPA imptementers like 
Administrator Ruckelshaus and Assistant Administrator Hawkins, both of whom 
inspire our work today. Let me also acknowledge Majority Leader George Mitchell, 
who planned on being here today but has taken on another extraonlir»ry challenge: 
helping to negotiate a Middle East Peace Agreement 

I must also thank all of you - the public servants, health advocates, and iixlustry 
innovators -for being part of the work that has saved hundreds of thousands of 
American lives, protected our environment and spurred the creation of American 
jobs, Each of you has been instnjmenta! in the tireless -and at times, thankless - 
efforts to enact, amend, and apply the Clean Air Act over four decades. Thank you 
very much. 

We are here to celebrate a law that has proved to be one of the most important and 
beneficial pieces of legislation in our nation's history. 

First and foremost, it has protected the American people. It is literalya life saver. 

We estimate that it has prevented tens of tiiousands of premature deaths - each 
year. Along with fives saved, the Clean Air Act has reduced asthma attacks, heart 
disease, and numerous other health conditions Americans suffer from, loften tNnk 
of my youngest son who has battled asthma his whole life. Without the Clean Air Act 
protecting the air around our home, around his school and around the places we 
have traveled, there is no teUing how much more challenging Ns condition coiW 
have been for him and our family, fm sure similar stories can be tokj by many of you 
- and by millions of people across this country. 

Those protections have added up to trillions of dollars in health benefits for our 
nation. BreatHng cleaner air has kept people from needing expensive treatments 
and costly hospital stays. It has also kept our kids in school and our workers onttie 
job, increasing productivity and economic potential. 

And as air pollution has dropped over the last 40 years, oir national GDP has risen 
by 207 percent. The total benefits of the Clean Air Act arwount to more than 40 times 
the costs of regulation. For every one dollar we have sperfi, wreget more than $40 of 
benefits in return. Say what you want about EPA's business sense, but we know 
how to get a return on an investment, In short, the Clean Air Act is one of the most 
cost-effective things the American people have done for themselves in the last half 
century. The irony is that one of the most economically successM programs in 
American history is also one of Ihe most economically maBgned. The Clean Air Act 
has faced incessant claims that it win sped economic doom for the American 
people. 

Today’s forecasts of economic doom are nearly identical — almost word for word — 
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to the doomsday predictions of the last 40 years. TWs “brokefHBCord" continues 
despite the fact that history has proven the doomsayers wrong again and again. 

In the 1 970s, lobbyists told us that using the Clean Air Act to phase in catalytic 
converters for new cars and trucks would cause “entire industiies" to “colapse." 

Instead, the requirement gave birth to a global market for catalytic converters and 
enthroned American manufacturers at the pinnacle of that market 

tithe 1980s, lobbyists told us that the proposed Clean Air Act Amendmer^s would 
cause, quote, “a quiet death for businesses across the country.’" Instead, the US 
economy grew by 64 percent even as the imptementationofClean Air Act 
Amendments cut Acid Rain pollution in half. The requirements gave birth to a global 
market in smokestack scrubbers and, again, gave American manufacturers 
dominance in that market. 

Yet again in the 1990s, lobbyists told us that using the Clean Air Act to phase out 
CFCs - the chemicals depleting the Ozone Layer- would create “severe economic 
and social disruption.” They raised the fear of “shutdowns of refrigeration equipment 
in supermarkets ... office buildings, our hotels, and hospitals." In reaftty, new 
technology cut costs while improving productivity and quality. The phase-out 
happened five years faster than predicted and cost 30 percent less. And, by making 
their products better and cleaner, the American refrigeration industry created new 
overseas markets for themselves. 

In fact, thanks in no small part to the Clean Air Act, America is home to a worid- 
leading environmental technology industry. By conservative estimates, in 2007 
envirormentai fimis and small businesses in the U.S. generated $282 biflion in 
revenues arxl $40 biHion in exports, while supporting 1.6 milBon American jobs. 

As you can see, the Clean Air Act has not orjy reduced harmful pollution- it has 
also been particularly effective at proving lobbyists wrong. This law not only respects 
but thrives on the openness and entrepreneurship of our economy. H creates a 
'Virtuous cycle” in which clean air standards spark new technology - serving our 
fundamental belief that we can create jobs and opportunities without burdening our 
citizens with the effects of pollution. 

Now it’s our turn to promote innovation, grow a clean economy, and address both 
the new challenges and the unfinished business of the Clean Air Act. This is an 
ambitious effort, one that follows in the extraordinary footsteps of the last four 
decades. I believe that we will have our own chance to make Nstory with the work 
we will set in motion. And while 1 won't be making any news here today, Ido want to 
talk about what we've done so far- because we are off and runrang. 

Since 2009 ERA has put forward new heatth standards for ground level ozone, and 
finalized the first new standards for S02 and N02 in more than two decades. We 
are taking action on air toxics from industrial boilers that emit acid gases, dioxin, 
and mercury. And we've finalized rules on cement plants. We've used the “Good 
Neighbor” provision in the Clean Air Act to shape a ti'ansport rule that could have up 
to $290 billion in health benefits for the American people. And we’ve issued clear 
nJemaking guidance to ensure that the benefits of the CteanAirAcl are reacting 
every community- including the low-income and minority communities that often 
bear the greatest environmental burdens. 

Last year, ERA aiso began the process to carry out the 2007 Supreme Court 
decision that the Clean Air Act applies to greenhouse gases. As the Court directed, 
we began taking measured steps to address greenhouse-gas pollution that science 
shows is contributing to climate change. 

Step one was a confirmation of the extensive science of climate change, ftifiDing tiie 
Supreme Court mandate that ERA determine whether greenhouse gas emissions 
endanger public welfare and the environment. We thenfinafized the firet-ever 
greenhouse gas ©missions standards for Americanvehictes- which wiB cut some 
950 million tons of carbon pollution from our skies, while savings drivers of clean 
cars $3,000 at the gas pump and keeping $2.3 billion at home in our economy, 
rather than buying oil from overseas. 

As with every Clean Air Act program, this wilt also mean new innovation: American 
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scientists producing new composite materials that make cars lighter, safer and 

more fuel efficient; American inventors and entrepreneurs taking the lead in 

advanced battery technology for plug-in hybrids and electric cars; and American 

manufacturers producing these new components — which they can then sell to 

automakers in the US and around the globe. 

Our next step was to craft a tailoring rule that limits permitting to a small urflverse of 
the largest emitting sources, phases in requirements and shields smal greenhouse 
gas emitters - including thousands of small businesses and non-profits - from 
regulation. A guidance document ttiat EPA will issue shortly wii assist the states 
and the smaH number of sources covered in completing the permitting process in a 
manner that is practical and manageable. 

True to form, the lobbyists have recycled their old predictions of job loss and 
economic catastrophe with regard to each and every one of these actions. That 
train’s never late. There have been claims of EPA’s bi^eaucradc power grabs - 
despite the fact that our actions are guided by extensive scierce arxl - in the case 
of the endangerment finding - mandated by the Supreme Court CX course there 
have been claims about job killing regulations - despite the feet that cost-effective 
strategies to reduce air pollution should spark clean energy innovation and help 
create green jobs. 

One prominent lobbyist was even quoted saying that if EPA vwshes to regulate 
greenhouse gas emissions, “then it ought to have to regtiate facilities large and 
smal! and suffer all the consequences, warts and ai!.“ Some lobbyists are actually so 
eager to see their wild projections of economic coBapse come taie - just once - 
that they hope to force EPA to regulate in the most aggressive and disruptive way 
imaginable. 

Fortunately, we know better. The Clean Air Act does not require EPA to act in a 
reckless and irresponsible manner. We will proceed carefiBly through the series of 
sensible steps that I have been describing publicly since my confirmation hearing 
twenty months ago. To be very clear about bow we make our decisions, lam 
outlining today five principles that will inform all of our clean air efforts in the months 
and years ahead. These are the guiding points that will help us confront everything 
from lingering challenges like smog and mercury, to new challenges like 
greenhouse gases. 

First, we will continue to promote commonsense strategies that encourage 
investmentinenergy efficiency and updated lechnotogies.The history of the Clean 
Air Act is the history of environmental innovation, and we intend to carry on that 
tradition. That is especially critical in our efforts to spark the long-deferred 
investments power plants that have been around for 50 years and longer, and have 
avoided the basic pollution controls that newer plants have used for decades. These 
controls save lives. By now should be as standard as seatbelts are to cars 

Next, we will use similar strategies to capture multiple pollutants. Many of the most 
harmful pollutants can be captured with the same technologies, arxl we plan to take 
a multi-pollutant, sector-based approach that provides certainty and clarity for 
businesses and investors and creates opportunities to reduce emissions at lower 
cost. 

Principle number three is to set dear, achievable standards white maintaining 
maximum flexibility on how to get there. By relying on innovation, we can open the 
way to compliance through many different strategies. Often industry develops a 
range of resourceful compliance strategies that were not anticipated. We must be 
as flexible as possible to ensure the best results. That flewbility will also enhance the 
compatibility of EPA's rules with stale clean air programs. 

Fourth, we will seek input from the citizens, irtdustry, affected entities, other 
stakeholders, as well as our partners in state, local and tribal governments. As 
always - we will seek the input of as many sources as possible. 

Finally, we set the standards that make the most sense - focusing on getting the 
most meaningful results through the most cost-effective measwes. The Clean Air 
Act does not compel regulations for alt industry categories, and we want to ensure 
that we move forward without burdening small businesses, non-profits and other 
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entities that don't account for significant amounts of poBuUon in oir skies. 

Our goal is to use the tools in Clean Air Act to provide BexibiBly for everyone, to 
work in sync with market principles and to encourage investment in new 
technologies that provide cost-effective and efRcient methods for lowering poHirtion 
in the air we breathe. As Administrator and as an American consumer, I know we 
must be smart in the strategies we employ. Industry needs clarity and certainty to 
make the best investments. They are the key to the innovation that helps us reduce 
pollution, protect our health and preserve our environment. 

But we are not going to fail victim to another round of trixnped up doomsday 
predictions. We have four decades of evidence that the choice between our 
economy and our environment is a false choice, We are a stronger, healthier, more 
productive arxJ more prosperous nation because of the Clean Air Act I know we 
can successfully write the next chapter in the history of this importar* law. 

We can take on the remaining challenges of pollution in oir air. I know because the 
Clean Air Act took on big challenges - and it worked. We can come together in a 
collaborative effort, ignore the doomsday exaggerations, and biitd a corrwnonserBe 
plan together. I know because we've done it before -and itworked. And wecan 
absolutely grow our economy at the same time we protect our environment, our 
health, and safeguard the planet for the next generatiorv 

We have 40 years of proof to back us up. We've done it before - and It worked, I 
look forward to working with all of you in those efforts. 

Thank you very much. 

wi4.-iS.'2013 
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Senator Boxer. And I am going to also state, I couldn’t agree 
more with my friend on the problems of unemployment, absolutely. 
And I hope we can work together on that. 

OK, Senator Sanders. 

OPENING STATEMENT OF HON. BERNARD SANDERS, 

U.S. SENATOR FROM THE STATE OF VERMONT 

Senator Sanders. Thank you. Madam Chair. I rise in support of 
the candidacy of Gina McCarthy to be our next EPA Administrator. 

I want to thank Senator Barrasso, because he made it very clear 
what this whole discussion is about. I think we have heard from 
previous speakers about the qualifications of Gina McCarthy, but 
really this is not a debate about Gina McCarthy. Senator Barrasso 
made it very clear what the debate is about. And it is a debate 
about global warming and whether or not we are going to listen to 
the leading scientists of this Country who are telling us that global 
warming is the most serious planetary crisis that we and the global 
community face, and whether we are going to address that crisis 
in a serious manner. 

And in essence, what Senator Barrasso has just said is, no. He 
does not want the EPA to do that. He does not want the EPA to 
listen to science. What he wants is us to continue doing as little 
as possible as we see extreme weather disturbances, drought, floods 
and heat waves all over the world take place. So let me go on 
record as saying I want the EPA to be vigorous in protecting our 
children and future generations from the horrendous crisis that we 
face from global warming. 

According to the National Oceanographic and Atmospheric Ad- 
ministration, 2012 was the warmest year ever recorded for the con- 
tinental United States, and over 24,000 new record highs were set 
in the U.S. alone. It was the hottest year in recorded history, in 
New York, Washington, DC, Louisville, Kentucky, even my home 
city of Burlington, Vermont and other cities across the Country. 

Last year’s drought, affecting two-thirds of the United States, 
was the worst in half a century, contributing to extraordinary 
wildfires, burning more than 9 million acres of land, reported the 
National Interagency Fire Center. Heat waves and droughts are 
not limited to the U.S. Australia, for instance, just experienced a 
4-month heat wave with severe wildfires, record-setting tempera- 
tures and torrential rains and flooding, causing $2.4 billion in dam- 
ages, according to the New York Times. 

We also know that global warming is causing heat waves and 
drought. But it is also resulting in extreme weather disturbances 
of all kinds. NOAA’s Climate Extreme Index, which tracks extreme 
temperatures, drought, precipitation and tropical storms, tells us 
that 2012 set yet another distressing record, the most extreme cli- 
mate conditions recorded. Ronald Prinn, the Director of MIT’s Cen- 
ter for Global Change Science, concluded, and this is an important 
point: “What we have heard recently from scientists is that they 
tell us that their earlier projections regarding global warming were 
wrong, that in fact they underestimated the problem and that the 
conditions that they were worried about will likely be worse than 
what they had previously thought.” And Ronald Prinn, the Director 
of MIT’s Center for Global Change Science, said, “There is signifi- 
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cantly more risk than we previously estimated, which increases the 
urgency for significant policy action.” 

Let me just conclude, and I am glad that my colleague Senator 
Inhofe is here, because Jim Inhofe and I are good friends, although 
we have rather strong disagreements on the issue of global warm- 
ing. What Senator Inhofe has written and talked about is his belief 
that global warming is one of the major hoaxes ever perpetrated on 
the American people, said it is a whole push by people like A1 Gore, 
the United Nations and the Hollywood elite. I think that is a fair 
quote from Senator Inhofe, is that roughly right. Senator Inhofe? 

Senator Inhofe. Yes. I would add to that list moveon.org, George 
Soros, Michael Moore and a few others. 

[Laughter.] 

Senator Sanders. All right, there we go. 

So that is the issue. That is exactly what the issue is. Do we 
agree with Senator Inhofe that global warming is a hoax and that 
we do not want the Federal Government, the EPA, the Department 
of Energy to address that issue, because it is a “hoax” according to 
Senator Inhofe and others? Or do we believe and agree with the 
overwhelming majority of scientists who tell us that global warm- 
ing is the most serious planetary crisis that we face and that we 
must act boldly and aggressively to protect the future of this plan- 
et? That is what the issue is, and that is why I am supporting Gina 
McCarthy. 

Senator Boxer. Thank you very much. 

Poor Gina. 

[Laughter.] 

Senator Boxer. You are sort of caught in this situation. Anyway, 
Senator Inhofe, you are going to do this, and the vote has started. 
As soon as Senator Inhofe has finished, in his 5 minutes, we are 
going to go vote. We are going to come back between 11:30 and a 
quarter of. 

OPENING STATEMENT OF HON. JAMES M. INHOFE, 

U.S. SENATOR FROM THE STATE OF OKLAHOMA 

Senator Inhofe. Thank you very much. Madam Chairman, for 
giving me this opportunity. I think people realize we have two 
meetings going on at the same time. 

I would say this to you, Gina, you and I have had a chance to 
visit. I appreciate it very much, and I commented to you, and I 
have said publicly several times, if you are confirmed, I want to de- 
velop the same relationship that I had with Lisa Jackson. While we 
disagreed with policy things, we were able to get some things done. 

There are some areas of your previous position where I disagree. 
I am concerned about the direction of the EPA, and particularly the 
air office, some of the things that have happened. Americans want 
energy independence. We have the opportunity to have that, and 
I have said this so many times, that we now know that we have 
the resources to be totally independent. But we have to develop re- 
sources. Some of those are fossil fuels. 

The President’s campaign against the fossil fuels has been a Gov- 
ernmentwide effort. But the regulations coming out of your agency 
have had the most damaging effects. In just the last few months, 
you put out the Utility MACT. I remember I had a CRA on the 
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Utility MACT, came very close to getting it through. It would cost 
about $100 hillion and 1.65 million jobs. Boiler MACT, which would 
have cost $63 billion, 800,000 jobs, and the PM 2 . 5 , the Soot Rule, 
which would put dozens of counties out of attainment, in my State 
of Oklahoma, probably 15 counties out of 77. 

But the President has saved many of the worst regulations for 
his second term. And the simple fear if these regulations become 
final is having a sustained chilling effect on achieving the goal of 
domestic energy independence. One of those is the ozone, the 
NAAQS, that is probably being developed as we speak. This rule 
could shut down oil and gas activities across the Country. Addition- 
ally, because of the NSPS for electric generating units you have 
proposed last year, utilities cannot build new coal-fired power 
plants. That is in effect today. 

So coal, the source that you said in this room would remain vital 
for a long period of time, is now on the path to become obsolete. 
I am also concerned about the way the EPA has maintained its re- 
lationships with the States. Cooperative federalism is a key compo- 
nent to the Clean Air Act, but your agency has often acted secretly 
with environmental groups to impose damaging regulations. A lot 
of this comes through lawsuits that are filed by them and then con- 
sent decrees. We will have a chance to talk about that in the ques- 
tion and answer. 

So I look forward to this. I hope it does work out with our timing 
and I look forward to working with you. 

Senator Boxer. Senator, thank you so much. I am glad you were 
able to come back. 

We are going to recess now and come back between 11:30 and 
a quarter of So could you just take a break and come back at 
11:30? Senator Baucus wanted to speak at that time. We are going 
to try to get back as fast as we can. We recess until the call of the 
Chair. 

[Recess.] 

Senator Boxer. We are back, thank you so much, Hon. Gina 
McCarthy, for waiting patiently. We are going to move forward, 
and I am going to read the list. If there is any disagreement with 
this list, please let me know. We will go back and forth. Carper, 
Fischer, Merkley, Wicker, Cardin, Sessions, Udall. All right. Yes. 

Senator Whitehouse. Madam Chair, I’m not on the list. 

Senator Boxer. Didn’t you speak already? 

Senator Whitehouse. Oh, this is 

Senator Boxer. We are still opening. 

Senator Whitehouse. Then I did. 

[Laughter.] 

Senator Boxer. As a matter of fact, I personally remember it 
well, and it was good, from my standpoint. 

[Laughter.] 

Senator Boxer. All right, so we’re moving to Senator Carper. 

OPENING STATEMENT OF HON. THOMAS R. CARPER, 

U.S. SENATOR FROM THE STATE OF DELAWARE 

Senator Carper. Thanks, Madam Chair. 

Welcome, Gina. It is very nice to see you. 
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I just want to start off, to my colleagues, my last job before I 
came here to work with all of you, as some of you know, I got to 
be Governor of my State for 8 years. The tradition in Delaware, 
whether you are a Democrat or Republican Governor, is you get 
elected and you have the opportunity to govern with the team that 
you choose. I think every year, anyone we wanted to nominate or 
ask to be a cabinet secretary or division director during those 8 
years, and we had a Republican house and a Democrat senate for 
all 8 years. 

But to a person, they were all confirmed and went on to serve. 
I said to the legislature, let me have the team that I think will help 
me and the administration serve our State well. And God bless 
them, they did. They did. And I said, hold us accountable for our 
results. 

I worry about something, I call it executive branch Swiss cheese. 
I don’t care whether you have a Republican President, if it is 
George W. Bush, or if we have a Democratic President. This is not 
a good situation for our Country. 

I chair the Committee on Homeland Security now. We had a 
hearing a couple of days ago for 0MB Director. And we have an 
acting 0MB Director. As you may know, there are two Deputy 
0MB Directors, one for management, one for budget. They are va- 
cant. We have a position for OIRA, which handles regulation, and 
we have an acting person in place. Part of that is the responsibility 
of the Administration. This is a shared responsibility here. They 
have an obligation to give us good names. They have to vet them, 
give us good names. We have an obligation to, in a prompt, forth- 
right way, consider those names. 

I tell you, I was once asked by Bill Clinton to serve on the Am- 
trak board of directors. The process, just going through there, I was 
a sitting Governor, the process you have to go through to be vetted 
is awful. It was horrendous. I hated it. And what we ask people 
to do, very good people, whether it is George Bush as President or 
Barack Obama, we ask very good people to go through what is a 
very unpleasant experience, a lengthy process. Sometimes they 
have to put their life on hold. And then to risk having their integ- 
rity impugned publicly, just because they want to serve their Coun- 
try. 

This is a good woman. This is a good woman. Is she perfect? No. 
Do we disagree on something? Sure, we do. But I mean, how many 
people come before us nominated by a Democratic President that 
actually served not one, not two, not three, but four Republican 
Governors? When you are a Governor, you are a practical person, 
you are a pragmatic person. The four that she served are that. 

For myself, I want us to have people in this position that are 
smart, that are pragmatic, that use some common sense to try to 
do what is right. Here is the situation we face. Virtually every reg- 
ulation that the Bush administration sought to put in place dealing 
with air, they were all basically remanded or turned back over to 
the courts, every one were remanded or turned back over to the 
agency. They said, you got it wrong. 

The reason why there is all this stuff in her lap and in EPA’s 
lap is because of that. We have to get it right. 
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The last thing I will say is this. We all have things that kind of 
stick with us and things that we have heard that really stick with 
us over time. I just want to share this one quick story, particularly 
with my Republican colleagues. And here it is. I think it was my 
first term in the Senate. I was, along with George Bush, trying to 
lead the Clean Air Nuclear Safety Subcommittee. We had a meet- 
ing with a bunch of utility CEOs. There was one CEO there, there 
was about 8 or 10 of them, there was one CEO from one of the 
southern utilities, maybe Alabama, but he said to us, we had been 
talking for an hour or so, on clean air emissions, clean air stand- 
ards. 

Here is what he finally said to us. He said, look, tell us what the 
rule are going to be, give us a reasonable amount of time and give 
us some flexibility and get out of the way. That is really what he 
said. He said, we need predictability and we need certainty. And 
we need it especially with respect to this position. We need some- 
body who will help us develop what the rules are going to be, give 
us some flexibility, a reasonable amount of time to comply, and 
then let’s get out of the way. 

I think Gina McCarthy understands that. And I think she will 
be a very good partner with us. She has been a good partner with 
us. It wasn’t just by chance that we unanimously confirmed her 
here and in the U.S. Senate when she took over this Air position 
4 years ago. 

I think she will do a good job for us. She will be responsive and 
she will use pragmatism and some common sense. I would just 
plead with my colleagues, let’s get this done. Let’s get this done, 
and I don’t think you will regret it. Thank you. And I would ask 
that the rest of my statement be made part of the record. 

[The prepared statement of Senator Carper follows:] 

Statement of Hon. Thomas R. Carper, 

U.S. Senator from the State of Delaware 

Thank you, Chairman Boxer, for having this hearing today. 

I would like to warmly welcome Gina McCarthy hack to our committee. I am 
happy the President has nominated her for EPA Administrator and she has agreed 
to continue her service at the EPA in this new role. 

I believe Gina has a strong background for this position — not only from her long 
history of work in the States, but also as head of the EPA air division during a chal- 
lenging time. 

Four years ago — after being unanimously approved as Assistant Administrator for 
Air by this committee and by the Senate — she faced a daunting task waiting for her 
at the EPA. 

Every major clean air regulation written by the Bush administration had been re- 
manded or vacated by the courts. 

As a result, Gina was tasked with implementing a laundry list of court-ordered 
regulations — all during the worst economic crisis since the Great Depression. 

Many felt concerned that promulgating new regulations could short circuit the 
economic recovery. 

But at the end of the day, she helped put in place safeguards for cleaner air that 
protected the health of Americans without undercutting efforts to grow our economy. 
That’s in no small part due to her leadership. 

She has worked for not one, not two, but five, that’s right five. Republican Gov- 
ernors. Most recently she has worked for Mitt Romney in Massachusetts and Jodi 
Rell in Connecticut. 

As a result, she’s accustomed to working in a consensus-driven way with members 
of both parties — a critical skill set that will serve her well in the top job at the EPA. 

She and I have not always seen eye-to-eye on some issues. But she has always 
been honest with me and my staff — and tried to find common ground if possible. 
Again, an important skill to have as Administrator. 



54 


Some folks believe that you have to choose between protecting the environment 
and growing our economy, but Gina has helped prove that notion wrong. 

We know choosing between a strong economy and a safe environment is a false 
choice, and Gina is well-suited to help guide the EPA through a significant period. 

I look forward to continuing to work with her on issues facing our Country and 
my home State of Delaware, like curbing dangerous cross-state air pollution and ad- 
dressing climate change. 

Lisa Jackson leaves big shoes to fill as EPA Administrator, but I’m confident Gina 
will fill them. 

And speaking of shoes to fill, I have long been concerned about a problem that 
has plagued the executive branch through both Democratic and Republican Admin- 
istrations — numerous and longstanding vacancies in senior positions throughout the 
Federal Government. 

This problem has become so prevalent that I’ve started referring to it as executive 
branch “Swiss cheese.” 

At any given moment we are lacking critical leadership in numerous positions in 
just about every agency, undermining the effectiveness of our Government. 

While Congress and the Administration have taken steps to address this problem, 
the fact remains that we still have more work to do to ensure that we have talented 
people in place to make critical decisions. 

That’s one of the reasons why today’s confirmation hearing is so important, and 
why I’m pleased that President Obama has put forward a nominee who I believe 
has the skills necessary to step in and be effective from day one. 

And that’s why I am calling on my colleagues to join me in supporting Gina’s 
nomination. 

Senator Boxer. Without objection. And I really thank you for 
that. It was so well said. 

Now, we have a slightly different list from the Republicans, I am 
going to go through it again just to make sure everybody is treated 
fairly. Because that is extremely important. 

So we are going to move to Senator Fischer, then Merkley, Wick- 
er, Cardin, Sessions, Udall. Everybody happy? All right. Senator 
Fischer. 


OPENING STATEMENT OF HON. DEB FISCHER, 

U.S. SENATOR FROM THE STATE OF NEBRASKA 

Senator Fischer. Thank you. Chairman Boxer and Ranking 
Member Vitter. I am happy to be here today. 

Thank you, Ms. McCarthy, for being here and for your willing- 
ness to serve the public. I truly appreciate that. And I do appre- 
ciate that I have this opportunity to share with you some of the 
concerns of my constituents. 

As you and I spoke, in Nebraska, agriculture is our No. 1 indus- 
try. We are a people who are proud to feed the world. Our success 
is the direct result of careful stewardship of our natural resources, 
which we depend upon for our livelihood. We hold dear these re- 
sources, our land and our water. These are both our heritage and 
our legacy to future generations. 

We have made tremendous gains in production agriculture, pro- 
ducing more while using less land, less water, less energy, less fer- 
tilizer and less pesticide. These achievements and these environ- 
mental improvements are made because of farmers’ and ranchers’ 
application of new technology and conservation practices. They are 
not the result of a permit or a mandate or a paperwork require- 
ment from a Federal bureaucracy. They are the result of coopera- 
tion between producers and local university extension educators 
and conservation agents. 

These are folks who farmers trust to help them implement 
science-based solutions that improve our efficiency and reduce our 
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environmental impact. We believe that local natural resources 
management is more successful than EPA’s top-down command 
and control Federal approach. We believe that local natural re- 
source management is more successful than EPA’s continual ap- 
proach in that area. And we find that EPA’s proposed expansion 
of the Clean Water Act authority is alarming. 

Also of concern to us is the increasing cost of compliance with en- 
vironmental regulations for Nebraska’s public power utilities, 
which you and I spoke about. Because that does increase the 
monthly electricity bills for all Nebraskans, and that is a burden. 
Our State is poised to work with EPA to make reasonable and cost- 
effective changes that result in meaningful environmental improve- 
ments. What we cannot tolerate, however, is failure to consider eco- 
nomic impacts, mandates of controls that are not commercially 
available, and regulatory uncertainty. 

Regulations must be made on sound, publicly available science, 
subject to a thorough cost-benefit analysis, and promulgated 
through a transparent public notice and comment process. Madam 
Chair, I would ask that my full statement be entered into the 
record. Ms. McCarthy, again, I appreciate your being here. I look 
forward to questioning you about many of these concerns. Thank 
you. 

[The prepared statement of Senator Fischer follows:] 

Statement of Hon. Deb Fischer, 

U.S. Senator from the State of Nebraska 

Thank you, Chairman Boxer and Ranking Member Vitter, for holding today’s con- 
firmation hearing. Thank you, Ms. McCarthy, for being here and for your willing- 
ness to serve the public. I appreciate the opportunity to share with you the concerns 
of my constituents. 

During my Senate campaign, I traveled 73,000 miles, crisscrossing Nebraska. 
From every corner of my State, from families, from business owners, and especially 
from farmers and ranchers, I was overwhelmed with appeals to address the over- 
regulation inhibiting economic growth. As a Senator, I continue to hear more of the 
same. These pleas for relief come from families facing higher electricity bills, busi- 
nesses and utilities confronting the compliance costs of new rules, and producers 
who are frustrated with a bureaucracy that just simply doesn’t understand the na- 
ture of their business. 

In Nebraska, agriculture is our No. 1 industry. We are a people who are proud 
to feed the world. Our success is the direct result of careful stewardship of our nat- 
ural resources, which we depend upon for our livelihoods. We have made tremen- 
dous gains in production agriculture — producing more while using less land, less 
water, less energy, less fertilizer, and less pesticide. 

These achievements and environmental improvements are made because of farm- 
ers’ and ranchers’ application of new technology and conservation practices. They 
are not the result of a permit or a mandate or a paperwork requirement from a Fed- 
eral bureaucracy. They are a result of cooperation between producers and local ex- 
tension educators and conservation agents. These are folks who farmers trust to 
help implement science-based solutions that improve our efficiency and reduce our 
environmental impact. 

Unfortunately, it seems EPA has preferred to pursue a top-down, command-and- 
control. Federal approach to addressing environmental and conservation issues. 
Centralized management and mandates are all too often arbitrary, ineffectual, or 
even counterproductive, lacking the insight of local stakeholders. I strongly believe 
that environmental policy and resource management should account for site- and 
situation-specific factors that acknowledge that those closest to a resource are gen- 
erally best situated to manage it. 

I am particularly concerned about EPA’s proposed guidance to clarify regulatory 
jurisdiction over U.S. waters and wetlands, which would broaden the number and 
kinds of waters subject to regulation. Expanding the Clean Water Act’s scope im- 
poses costs on States and localities as their own actions — such as transportation im- 
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provements, flood control projects, and drainage ditch maintenance — become subject 
to new requirements. 

I am also concerned about the increasing cost of compliance with environmental 
regulations for Nebraska’s public power utilities. Advanced pollution-control equip- 
ment can account for up to 25 percent of the cost to build a new power plant. Last 
year, Nebraska utilities spent tens of millions of dollars compl3dng with power-plant 
environmental regulations, and these costs are expected to continue to rise, increas- 
ing electricity prices and the monthly bills of all Nebraskans. 

Nebraska utilities work hard to provide low-cost electricity that is clean and reli- 
able. We rely on coal-fired generators because they are the least expensive way to 
generate electricity. The barrage of new regulations under the Clean Air Act will 
likely cause Nebraska utilities to close some of our older power plants because the 
cost to bring them up to the new emissions standards would be more than the plant 
is worth. 

Our State is poised to work with EPA to make reasonable and cost-effective 
changes that result in meaningful environmental improvements. What we cannot 
tolerate, however, is lack of transparency, failure to consider economic impacts, 
mandates of controls that are not commercially available, and regulatory uncer- 
tainty. 

Regulations must be based on sound science — science that is publicly available 
and open to examination. EPA must also comply with the law, including the re- 
quirement that the agency use sound methodology to conduct continuing evaluations 
of potential loss and shifts in employment that may result from the implementation 
and enforcement of its rules. 

Finally, we must ensure that rulemaking is done through a transparent public no- 
tice and comment process, not through the increasingly common and underhanded 
litigation practice known as “sue and settle.” These lawsuits often result in consent 
decrees that give the environmental groups negotiating power; meanwhile private 
property owners and others in the regulated community are not given any power 
to participate in the process. 

Ms. McCarthy, thank you again for being here today. I look forward to ques- 
tioning you about how we can work together to address these important objectives. 

Senator Boxer. Senator, thank you very much. 

Senator Merkley, followed by Senator Wicker. 

OPENING STATEMENT OF HON. JEFF MERKLEY, 

U.S. SENATOR FROM THE STATE OF OREGON 

Senator Merkley. Thank you very much, Madam Chair. 

And thank you so much for being willing to put yourself forward 
in this public service capacity. I appreciate it. 

I wanted to start by recognizing that this conversation is much 
broader than your background. I think many of us are extraor- 
dinarily impressed with the skills you have developed and the bat- 
tles you have undertaken. But obviously, there is a very broad con- 
versation about how we make the environment and the economy 
work together for a better America and better quality of life. And 
quite frankly, more and better jobs. In that context, this will be a 
framework that will continue throughout one’s service in this type 
of role. 

I share the opinion of many in this room that one of the most 
important jobs in our Country is to tackle the pressing environ- 
mental crisis of our time, climate change. The 12 hottest years on 
this planet have come in the last 15 years. The statistics of that 
happening randomly are, quite frankly, minuscule beyond calcula- 
tion. I look at it through the lens of my farming and my timber 
community. I just came from Klamath County in the south part of 
Oregon. It is a massive wildlife refuge and farming community, de- 
pending upon irrigation. And they had their worst ever year for 
water in 2010. They had their second worst year in 2011 and there 
was a huge battle in the State. This year they are 50 percent 
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below. And that is just one example of the impact of the changing 
climate. 

In various parts of Oregon we have large pine beetle infestations 
because the winters are warmer and they are not killing off the 
pine beetles as much as they used to. It has a big impact on tim- 
ber. And then of course, the drier years are producing a lot more 
fires. We had a fire the size of Rhode Island in Oregon last year. 
We had more acres burned in Oregon last year than we have had 
in 100 years. We lost range land, we lost timber land. And the 
drier conditions result, and the firefighting results in the Forest 
Service having a very difficult time having the funds to plan timber 
sales, which then complicates the problem, because we have less 
healthy forests and thinning in our Federal forests, which makes 
them more susceptible to fires. 

So meanwhile, we looked at farming and timber, let’s turn to the 
fishing side of this. We have a big oyster industry on the coast of 
Oregon. And the Whiskey Creek Hatchery produces oyster seed for 
other oyster farmers. It has been having a lot of trouble because 
of a slight change in acidification of the ocean. Just a small change. 
And if you have a small change affecting shell formation in very 
young oyster seed, you can think about how different food chains 
will be impacted. That is not a pretty picture. 

So this is just the State of Oregon. If we look more broadly, we 
see so much more going on. Some of my colleagues have spoken to 
concern about the natural resource industry and the extraction of 
coal. Well, quite frankly, I am concerned about my fishing commu- 
nity. I am concerned about my timber community, I am concerned 
about my farming community, all of which are impacted by the 
strategies we employ. America should be in the leadership in tak- 
ing on this challenge. 

So there are many of these issues that I will return to, wrestling 
with specific issues for Oregon when we are in the questioning. I 
do want to mention how important the Superfund clean up is, par- 
ticularly Portland Harbor. I have had a chance already to talk with 
you about that. I continue to look forward to working with you 
after your confirmation to pursue policies that get us out of the 
planning stage and into the implementation stage. 

Thank you. 

Senator Boxer. Thank you. Senator. 

Senator Wicker. 

OPENING STATEMENT OF HON. ROGER WICKER, 

U.S. SENATOR FROM THE STATE OF MISSISSIPPI 

Senator Wicker. Thank you. Madam Chair, and thank you, Ms. 
McCarthy, for making yourself available to the Committee. And 
thank you for meeting with me early on in the process. 

I have often said that the position of EPA Administrator is one 
of the most important and consequential of any Administration. 

Despite a weak economy and high unemployment, the Adminis- 
tration continues to use EPA to push regulations that I fear will 
put more Americans out of work and at the same time achieve only 
minimal results. I am afraid these harmful regulations will con- 
tinue. 
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Because of the significance of these decisions, transparency is 
critical as taxpayers are asked to shoulder the burden of excessive 
regulations. In other words, you and I may disagree on policy. But 
let’s not hide information. Show us the data on the science. 

Ms. McCarthy, as you and I discussed in our first meeting, I 
have concerns regarding the National Ambient Air Quality Stand- 
ards for Ozone. DeSoto County, Mississippi, has been dealing with 
this issue first-hand as have many counties across the U.S. DeSoto 
County is a suburban county, it is very clean. It has the misfortune 
of being just south of Memphis, Tennessee and Interstate 40. I was 
disappointed in the 2012 decision to designate DeSoto County as a 
major contributor to poor air quality in the region. I just do not be- 
lieve that is fair. 

As EPA moves forward with regulations, many are concerned 
that more stringent rules could hinder economic growth in non- 
compliant counties, complicating job-creating efforts as new con- 
struction projects, energy production and manufacturing facilities 
struggle to comply with Federal regulations. 

I was interested to see the Chair’s chart on smog alerts in her 
home State of California. In 1976, it was very, very high. This year, 
zero. No smog alerts. It seems to me that this should be an occa- 
sion to celebrate the success of current policies, rather than to ad- 
vocate more restrictive policies. Hard to get below zero, 100 percent 
success, on smog alerts. 

As is the case with many EPA regulations, I believe it is impor- 
tant for the agency to afford particular deference to the knowledge, 
authority and expertise of State governments. Strong consideration 
should also be given to regional variability and differences between 
States and within States where regulations are developed. A one 
size fits all approach is not always the best strategy, particularly 
when jobs are threatened for no significant environmental gain. 

Now, with regard to coal. I agree with Senator Barrasso, exces- 
sive rules from EPA affecting coal-fired power plants pose a serious 
threat to America’s economic competitiveness. Because Mississippi 
has diverse fuels and power generation technology options, includ- 
ing coal, our State can offer electric rates below national average 
and attract more job-creating investment. The President said in 
2008, we can develop clean coal technology. EPA needs to help 
make good on that promise. 

EPA’s regulatory assault on coal does not diminish the influence 
of foreign energy producers or bring down prices for families and 
businesses. 

Now, with regard to water, our next EPA Administrator will 
oversee development and implementation of more than just air reg- 
ulations. If confirmed, you would be the primary decisionmaker on 
how to regulate activities related to chemical manufacturing, farm- 
ing activities, forest products and private property rights, among 
others. I am interested to hear how you plan to approach water 
issues and water regulations that could have a severe impact on 
job creation. This would include burdensome permits for forest 
roads, development of numeric nutrient standards for the Gulf of 
Mexico, how you would exercise EPA’s veto authority under Section 
404 of the Clean Water Act, and if you believe the preemptive veto 
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of any project before it goes through the regular NEPA process is 
appropriate. 

These issues are critical for Mississippi and for the entire Coun- 
try, the well-being of all Americans and their ability to earn a liv- 
ing. 

So I look forward to the hearing regarding these important 
issues. Securing a productive and reliable energy plan should be a 
top priority. And yet the focus should be on efficient and safe ways 
to utilize America’s abundant resources, not regulatory decisions 
that hurt jobs and block affordable energy. Thank you very much. 

Senator Boxer. Thank you. Senator. 

So I wanted to say, since we have so many members here, that 
Senator Vitter and I were talking to Senator Wicker, we came up 
with a new early bird rule. So the way it will work is, whoever is 
here at the time the gavel goes down, in their chairs, that will be 
the order by seniority. But after the gavel goes down, then the 
early bird rule. Is that OK with everybody? Yes? OK. 

So we’re going to go to Cardin, Sessions, Udall, Boozman. Go 
ahead. Senator. 

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN, 

U.S. SENATOR FROM THE STATE OF MARYLAND 

Senator Cardin. Thank you. Madam Chair. I noticed that that 
rule was implemented only after I got a chance to speak. 

[Laughter.] 

Senator Cardin. I just would note that for the record, but I still 
love you. 

Senator Boxer. Here is my answer to that. Anyone who really 
cares about the future is a hero. Because you changed the rules for 
the future, we all thank you for that. 

OK, let’s move to Senator Cardin. 

Senator Cardin. Madam Chair, I am honored to be the first per- 
son recognized under the new rules. 

[Laughter.] 

Senator Cardin. Let me welcome Ms. McCarthy to our Com- 
mittee and thank you very much for your public service. I thank 
your family. You are stepping forward in an extremely important 
role. 

As you can see by the members’ interest in this hearing, that has 
a lot of members’ interest. That is courageous of you. We thank 
you. This is an extremely important public service and we very 
much appreciate your willingness to serve. 

EPA has a proud history, since 1970, bipartisan support. An 
agency that we labeled Environmental Protection Agency because 
we want to protect the environment for future generations, that is 
the responsibility. The Clean Air Act, the Clean Water Act were bi- 
partisan actions taken by Congress because we recognized that we 
have a responsibility to American families to protect their health 
and protect the environment for future generations. 

As Senator Boxer already pointed out, the cost-benefit ratios of 
these laws are well-documented. Multiple factors of 40 to one in the 
costs associated with implementing these statutes and the benefits 
that we receive from clean water and clean air. 
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In Maryland, we are very proud of what we have been able to 
do as a State. We enacted, in 2006, the Maryland Healthy Air Act. 
Those who claimed it would cost jobs, it did just the reverse. It cre- 
ated jobs in our State. And it provided a healthier environment for 
the people in Maryland. 

The problem is, like Delaware, we are downwind. If we don’t get 
help from the Federal Government in enforcing clean air stand- 
ards, even though we can do the best job possible in our State, our 
people will still be vulnerable because of inaction in other States. 
That is why we are concerned about proper enforcement of national 
laws. It helps us, even though our State has done the right thing. 

We have families with children with asthma. We know what hap- 
pens when the Clean Air standards are not as strict as they need 
to be. We have families with people who have heart disease that 
are affected by the quality of our air. We have water-borne disease 
problems in our State because of the quality of the water. 

I think the colleagues on this Committee have heard me talk fre- 
quently about the Chesapeake Bay, and we had a chance to talk 
about the Chesapeake Bay. The Chesapeake Bay is a multi-juris- 
dictional body of water, and all of the surrounding jurisdictions 
have come together in an effort to recognize the importance of the 
Chesapeake Bay as a way of life for us in our community, but also 
its national significance. We have to work together. 

The Federal Government is an important partner. And we have 
made a lot of progress. But let me make it clear. The Baltimore 
Inner Harbor today is unfit for human contact about 73 percent of 
the time. We still have a lot more we need to do. So we need your 
help. And yes, we have established programs to deal with develop- 
ment and agriculture and storm runoff. 

But there is also the issue of climate change that affects the 
Chesapeake Bay and affects the people of my State. Smith Island- 
ers who are trying to hold on to that last bit of land know that 
every increase in sea level affects their survival. The sea grasses 
in the Chesapeake Bay are not as strong as they need to be. Why? 
Because of water temperature and rising water temperature. That 
affects our watermen and their livelihood. It affects the diversity 
within the Bay. It affects the health of the Chesapeake Bay. 

So yes, we are concerned about climate change. We are a coastal 
State. Every State in America should be concerned about it. Our 
military installations are vulnerable. As Senator Carper men- 
tioned, the national security interest. There is a national security 
interest to make sure that we deal responsibly with global climate 
change. The best thing is not adaptation, the best thing is to slow 
down and do what we can to prevent unnecessary carbon emis- 
sions. 

EPA needs to be guided by the law and good science. Quite 
frankly, looking at your record, you have done both. I applaud you 
for that, because we need an EPA Administrator that will follow 
the law, use best science, work with us, and protect the public as 
you should. 

I thank you for stepping forward and I am proud to support your 
nomination. 

Senator Boxer. Thank you. Senator. 

Senator Sessions. 
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OPENING STATEMENT OF HON. JEFF SESSIONS, 

U.S. SENATOR FROM THE STATE OF ALABAMA 

Senator Sessions. Good morning, and thank you. 

Ms. McCarthy, it was a real pleasure for me to have a good con- 
versation with you late yesterday, last night. I value Senator Car- 
per’s opinion and look forward to evaluating your nomination. 

If confirmed, you will he taking control of a very important Fed- 
eral agency. I don’t think there is any agency in Government today 
that has more potential and actual reach down to the average 
American, touching their lives in ways never contemplated when 
Congress passed some of the laws we passed over the years. 

I have heard from some that you will he a distinct change from 
your predecessor and that you are pragmatic and data-driven. I 
hope that is true. It is important that we move in that direction. 
But I am mindful, you were the principal architect of Boiler MACT, 
Utility MACT, the Greenhouse Gas Rules, the Ozone and PM 
standards and the Cross State Air Rule, which was recently struck 
down by the D.C. Court. So if you think about it, under statutes 
passed long before global warming was contemplated, now CO 2 is 
being defined as a pollutant, and EPA is able to reach into some- 
one’s backyard where they are barbecuing, their lawnmower, their 
house or their automobile and so forth. It is a massive reach and 
just a pure sense of Federal power to areas never before con- 
templated, and never expressly legislative by the U.S. Congress. 

So I worry about that, and the American people worry about 
that. We are hearing a lot of concerns from my constituents. 

A most recent study by the National Association of Manufactur- 
ers found that just seven of the new EPA rules would require total 
capital expenditures of about $400 billion to $880 billion. That is 
very significant. Americans expect the environment to be protected. 
But they worry about our competitiveness in the world market- 
place. And certainly after trillions of new spending by this Admin- 
istration and hundreds of new regulations that have been asserted 
as creating jobs, the United States has 3 million fewer jobs today 
than we had in 2008. We are not creating jobs. Jobs are leaving 
the work force every month. And last week’s report showed 88,000 
jobs being created, 486,000 Americans leaving the work force. So 
it is not a healthy thing, in my opinion. 

I want to tell you a little about the Henry Brick Company in Dal- 
las County, Selma, Alabama, one of our counties with the highest 
unemployment rate in the State. They were formed in 1945. I think 
we have a picture of the family there. They made about 35 million 
bricks a year. By the 1970s they were making 75 million with 100 
employees. By the 2000s they were up to 115 million bricks. But 
sadly, the economic downturn hurt them. It hurt a lot of other com- 
panies, particularly brick companies. They fought hard to stay 
open, they hope to stay open. They have just 60 workers today. 

So in 2005, after EPA passed a new rule called the Brick MACT, 
Henry Brick Company spent $1.5 million to install scrubbers to 
clean their emissions. Now after having entered that settlement, 
entering into a new settlement that you’ve entered into, with an 
environmental group, EPA is proposing an even more stringent 
rule that would require Henry Brick to install more equipment, 
costing as much as $4 million to $8 million. Now, their gross rev- 
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enue last year was $6 million. You see the impact of that on this 
small company? 

So this is a tremendous strain. It places jobs at risk. This is the 
kind of real impact that is occurring in our Country today. I just 
hope that if you are selected for this position and confirmed, and 
it looks like you will be, then I think you need to consider this and 
some other similar situations as we go forward. 

Senator Carper [presiding]. I think. Senator Udall, you are next 
on the list. 

OPENING STATEMENT OF HON. TOM UDALL, 

U.S. SENATOR FROM THE STATE OF NEW MEXICO 

Senator Udall. Thank you, Mr. Chair. It is good to see you here 
and have you presiding. 

Let me just echo what everybody else has said, Ms. McCarthy. 
I think that we really appreciate your putting your name forward. 
We appreciate you for the work you have done at the Air Quality 
Bureau. I really wanted to highlight some of that work, because I 
know what you are going to be doing as EPA Administrator is try- 
ing to figure out the right balance between environmental protec- 
tion and our economic needs. That is what you struggle with every 
day when you do the work. 

As you are aware, we had a very serious air quality issue in New 
Mexico. It was an issue revolving around the Regional Haze Rule. 
In the time period of 2011, EPA proposed a rule for the San Juan 
Generating Station, this is one of our biggest power generators in 
New Mexico, to install best available control technology to reduce 
pollution. It called for the owners of that generating station to in- 
stall selective catalytic reduction technology on each of four units. 
And as you know what occurred could have just deteriorated into 
lawsuits and gridlock, and there were accusations back and forth 
about how much it was going to cost, and we couldn’t go forward 
with this. 

But the thing that I was impressed with is the EPA and under 
your guidance and with the regional administrator, they said, let’s 
hear proposals about how to solve this. Let’s not get into a long 
protracted lawsuit and not get anywhere. So what ended up hap- 
pening as a result of that, the Governor’s environmental agency, 
and by the way, we are talking about a Republican Governor, and 
the Public Service Company of New Mexico, who owns this gener- 
ating station and your regional administrator all got together. And 
they started talking, and there was a proposal put out by the envi- 
ronment department. What ended up happening is a, what I would 
call a common sense solution, a win-win solution in this cir- 
cumstance. Two of the units of the four were retired and are going 
to be replaced by natural gas-fired units, which that helps in terms 
of pollution and is a win-win. And the actual technology on the 
other two units I think is being updated. And the company feels 
they can win with it. So that is a win-win. 

So all of the parties here, the citizens of New Mexico, public serv- 
ice company that owned the generating station, the Governor of 
New Mexico, all of us supported that coming together. Really what 
I think you bring to this position is that kind of common sense so- 
lution of problems. 
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So I support this nomination and I don’t want to go on any 
longer, because I know we are trying to get through this. I will put 
more detailed arguments and backup in the record as to what I 
have done here and leave some additional time for others to speak. 
I think this is a very good example of the kind of work that you 
have done, and I look forward to you doing the same kind of work 
as the head of the Environmental Protection Agency. 

Thank you very much. 

Senator Carper. Thank you. Senator. 

Senator Boozman is next, then Senator Gillibrand. Senator 
Boozman. 

OPENING STATEMENT OF HON. JOHN BOOZMAN, 

U.S. SENATOR FROM THE STATE OF ARKANSAS 

Senator Boozman. Thank you. Senator Carper. And thank you. 
Senators Boxer and Vitter for holding this important hearing. 

We just appreciate you, Ms. McCarthy, for your willingness to 
serve. These are very difficult positions. I also appreciate your com- 
ing by and having a good visit. 

We all value clean water, clean air and conservation. In short, 
we all value a safe and clean environment for the benefit of all 
Americans. No single agency or individual is responsible for bring- 
ing about these important goals. These are certainly things that 
the American people from all walks of life care about and cherish 
and work to achieve. 

I would like to talk a little bit also about the transparency issue 
and the accountability. Every Federal agency should be committed 
to transparency and accountability. This includes transparency and 
accountability to Congress and the American people. Certainly we 
must hold every Federal agency, including the EPA, to account- 
ability in this regard. Transparency and accountability at the EPA 
should mean several things. First, it means the agency should re- 
spond fully, truthfully and promptly to Freedom of Information Act 
requests and congressional inquiries. It means that the agency’s 
business should not be conducted on secret email accounts and that 
shield officials from accountability. 

Transparency and accountability mean that the EPA shares the 
science, the underlying data used to write or promote rules that 
have such tremendous effect that will cost the American people in 
some cases billions of dollars every year. This is a matter of not 
only transparency, not just to Congress but also to the scientific 
community and ultimately to the American people. 

Transparency and accountability mean that the EPA should rec- 
ognize and follow the spirit of cooperative federalism, working with, 
not dictating to State partners. The principle is built into our most 
important environmental laws, and too often the agency ignores it. 

When we visited, we had a good talk about that, and you men- 
tioned the importance of cooperative federalism in our meeting. I 
appreciate that and hope to hear more about what that means in 
today’s hearing. 

Transparency and accountability mean that the agency should 
implement laws like the Clean Air Act in the way that Congress 
intended. New authorities and requirements should not be sud- 
denly discovered decades after a law was written in order to avoid 
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accountability to the democratic process. Transparency and ac- 
countability mean that all citizens from all points of view and sides 
of the political spectrum will have equal access to the agency’s ac- 
tivities and processes. A suit and settle approach that provides 
unique access and influence to one set of stakeholders on one side 
of the political spectrum, while locking out States and other inter- 
ested parties, is hostile to the democratic values that the agency 
should uphold. 

Ultimately, I believe you are a very gifted and committed indi- 
vidual with the credentials, knowledge and experience for the im- 
portant role. My concern relates to the needs, again, and I have 
said it over and over in this, is the transparency, the account- 
ability, the respect for the democratic institutions and principles 
that are foundational in our Country. 

Yesterday I joined several of my colleagues in sending a letter to 
you outlining some concerns that we had regarding the agency. I 
think our requests are just good government, non-partisan requests 
based on the principles that should apply to all agencies and ad- 
ministrations in both parties. I hope that we will get a response 
quickly, thoroughly, probatively. And I hope that today’s hearing 
will allow us to dig into some of these issues a little bit more. 

Thank you for being here and we look forward to your testimony. 

Senator Boxer [presiding]. Thank you. Senator. 

Our final Senator is going to be Senator Gillibrand. Then finally 
you get to say a word or two. Go ahead. 

OPENING STATEMENT OF HON. KIRSTEN GILLIBRAND, 

U.S. SENATOR FROM THE STATE OF NEW YORK 

Senator Gillibrand. Thank you. Madam Chair, for holding this 
hearing. 

I am pleased today to speak in support of the nomination of Gina 
McCarthy to serve as our next Administrator of the EPA. President 
Obama has made an excellent selection by putting this nomination 
forward to the Senate. 

As we have heard from our other colleague today, Gina McCar- 
thy is a distinguished public servant with a career spanning more 
than three decades on the Federal, State and local level. The past 
4 years, she served as the Assistant Administrator for the Office 
of Air and Radiation, where she has had a role in some of the most 
important new environmental policies that will protect the air we 
breathe by reducing harmful emissions that threaten our health 
and accelerate climate change. 

With her leadership, the Administration recently proposed a new 
Tier 3 vehicle emissions standard, which will reduce tailpipe emis- 
sions and protect public health by lowering the amount of sulfur 
in gasoline. This is expected to reduce asthma rates in our chil- 
dren. She has also taken a leading role in reducing mercury, ar- 
senic and other toxic emissions from power plants. For mothers like 
me, who care what my children breathe every day, and the effects 
that it could have on their health, these types of common sense 
policies are exactly the right priorities for the EPA. 

Gina McCarthy has worked at every level of government. I am 
confident that she understands how the regulatory process impacts 
States and local government and brings that perspective to the job. 
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With tighter budgets at every level of government all across the 
United States, it is important to have an Administrator who can 
work with local leaders to find common ground. 

And her public service has demonstrated that protecting the air 
we breathe and the water we drink is not a partisan or ideological 
issue. It is about protecting our families. She served both Repub- 
licans and Democrats throughout her career, earning praise across 
the aisle for her pragmatism. Jodi Rell, the former Republican Gov- 
ernor of Connecticut, who Gina served as Environmental Protection 
Commissioner, called her a dedicated public servant with tremen- 
dous talent and passion. 

Madam Chair, the next EPA Administrator will confront a broad 
range of challenges from restoring our significant water bodies, like 
the Long Island Sound, to protecting against the threat of climate 
change, protecting our children from toxic chemicals that could 
harm their development or contribute to learning disabilities, au- 
tism, cancer, to rebuilding our Nation’s crumbing water infrastruc- 
ture. It is critical that we have someone like you in that post who 
can work across the aisle to implement effective environmental pro- 
tections that will lead to a healthier population, preserve our nat- 
ural resources for generations to come. 

I applaud President Obama for nominating Gina McCarthy to 
take on this difficult task. I am confident that you are the right 
person for the job. Thank you for your service and your willingness 
to continue to serve the people of the United States. Thank you. 
Madam Chair. 

Senator Boxer. Thank you so much. And I want to thank all my 
colleagues. You have been just so, I think, interested in this. It is 
wonderful to see both sides of the aisle come out in the numbers 
that we have seen. 

Well, Assistant Administrator McCarthy, this is your time. We 
are looking forward to hearing from you. Please proceed. 

STATEMENT OF GINA McCARTHY, NOMINATED TO BE ADMIN- 
ISTRATOR OF THE U.S. ENVIRONMENTAL PROTECTION 

AGENCY 

Ms. McCarthy. Thank you. Madam Chairman. 

Please allow me to express my appreciation to you and to Rank- 
ing Member Vitter for holding this hearing. I also want to thank 
Senators Warren and Cowan for their kind introductions, as well 
as the members of this Committee for spending time with me since 
my nomination, as well as during my tenure at EPA. 

I would also like to take a moment to thank my family, my hus- 
band Ken, seated behind me, and my three children, Dan, Maggie 
and Julie, who are hopefully hard at work today. Their support has 
been an endless source of energy and inspiration to me. 

I am deeply honored that President Obama has nominated me to 
lead the EPA. Having spent my career in public service, I know of 
no higher privilege than working with my colleagues at EPA, with 
Congress and our public and private partners to ensure that Amer- 
ican families can breathe clean air, drink clean water and live, 
learn and play in safer, healthier communities. 

I take the mission EPA seriously, to protect public health and 
the environment. We have made dramatic progress since 1970, 
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when EPA was first created, which gives us very much to celebrate. 
Our air, land and water are significantly cleaner and safer today, 
while the economy has grown and prospered during that time. This 
record of success provides confidence that we can meet the very 
real and significant challenges that we still face in protecting 
American families from pollution and in ensuring that future gen- 
erations can live in a cleaner, healthier and safer world, while en- 
joying even a more prosperous economy. 

To that end, I know many members here agree that we must en- 
sure that increasingly complex and numerous chemicals we use in 
products are safe. If confirmed, I look forward to working with 
members of this Committee in your effort to reauthorize our anti- 
quated chemical safety laws. We must also ensure that that water 
that is so critical to public health, quality of life and prosperity is 
protected from dangerous contaminants, including new emerging 
ones. 

If confirmed, I look forward to working with members of the 
Committee to ensure that EPA’s use of science is rigorous and 
transparent, so we can preserve and improve the Nation’s water 
quality. And as we continue our efforts to address improved air 
quality, we must also, as the President has made clear, take steps 
to address climate change. Climate change is one of the greatest 
challenges of our generation. And facing that challenge with in- 
creased focus and commitment is perhaps the greatest obligation 
we have to future generations. 

But I am convinced that we are up to that task. Common sense 
steps can be taken to reduce emissions of greenhouse gases while 
opening up markets for emerging technologies and creating new 
jobs. This Administration has already, through our greenhouse gas 
and fuel economy standards, set us on a path to reduce greenhouse 
gas emissions by 6 billion metric tons, just by doubling the effi- 
ciency of cars and other light duty vehicle by 2025, which will save 
consumers an average of $8,000 at the pump and reduce our reli- 
ance on foreign oil by 12 billion barrels. 

This national car program was a joint effort of States, the auto- 
mobile industry, labor, environmental organizations, consumer ad- 
vocacy groups and the Federal Government. It is one of the best 
examples of a key lesson that I have learned during my many 
years of public service. Public health and environmental protec- 
tions do not come solely out of government, and they don’t come 
solely out of Washington, DC. They happen in States, cities and 
towns all across the U.S. when people take action to make their 
homes more efficient, their businesses run better, their products 
perform better and their communities cleaner, healthier and safer. 

Prior to coming to EPA in 2009, I was lucky enough to spend 
more than 25 years working at the State and local level, listening 
to, learning from and being inspired by people from all walks of 
life. And that brings me to one more important lesson that I 
learned. Environmental protection is not a partisan issue. I worked 
for and with Republicans, Democrats and Independents, who all 
shared a common desire and willingness to roll up their sleeves 
and figure out what kind of common sense approach we could take 
to be responsible and to act consistent with the laws and the 
science. 
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That is why my door is always open, that is why I listen well and 
I welcome all views. I know from our meetings and discussions that 
you share my passion and my commitment for serving the Amer- 
ican people. I am fortunate enough, if I am confirmed as EPA Ad- 
ministrator, to continue to work with you. Chairman Boxer, Rank- 
ing Member Vitter and all the members of this Committee, over 
the coming years, to serve the American people. 

Thank you very much, and I look forward to taking your ques- 
tions. 

[The prepared statement of Ms. McCarthy follows:] 
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Thank you, Madam Chairman. 

Please allow me to express my appreciation to you, and Ranking Member Vitter for holding this 
hearing; Senator Warren, Senator Cowan for your kind introductions; and Members of this 
Committee for the time that you have spent with me, both since I was nominated and during the 
years I served in my current position with the Environmental Protection Agency. I am grateful 
for the commitment and passion for serving the American people that we share and that comes 
across so clearly in your discussions with me. 

Also, I’d like to take a moment to thank my family - my husband, Ken McCarey, and my sister 
Elaine who are seated behind me. Their support for me and my work in public service has been 
an unfailing source of energy and inspiration. 

I’m deeply honored that President Obama has nominated me to lead the Environmental 
Protection Agency. Having spent my entire career in public service, 1 know of no higher 
privilege than leading the Agency and working with partners to ensure that the American public 
can breathe clean air, drink clean water and live, learn and play in safe communities. 

The mission of EPA is clear - to “Protect Human Health and the Environment” - and I take that 
direction very seriously. When the EPA was created in 1970, the country was in a state of 
environmental crisis: air pollution was visible to the naked eye, rivers were on fire and 
contaminated land languished. In the past 40 years, we have made dramatic progress that gives 
us much to celebrate: our air, land and water are, today, significantly cleaner and safer. That 
progress has gone hand in hand with long-term economic growth and prosperity. 

This record of success provides confidence that we can meet the very real and significant 
challenges we still face - in ensuring that no American’s health is threatened by pollution and 
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that future generations can live in a cleaner, safer world while enjoying an even more prosperous 
economy. 

To that end, I know that many Members agree that we must ensure that the increasingly complex 
chemicals in the products that we use are safe. If I am confirmed, I look forward to working with 
the Members of this Committee - from both sides of the aisle - to re-authorize our antiquated 
chemical-safety laws so that they provide a clear, fair set of rules for industry and certainty for 
consumers that their products are safe. 

We must ensure that water - so critical to human health, quality of life and economic activity - is 
protected from dangerous contaminants, including new, emerging ones. If I am confirmed, I look 
forward to working with Members on this Committee to ensure that EPA’s use of science in 
protecting water quality is rigorous and transparent — and that we are effectively helping our state 
and local partners as they shoulder their share of the mission to preserve and improve the 
nation’s water quality. 

As the President has made clear, we must take steps to combat climate change. This is one of the 
greatest challenges of our generation and our great obligation to future generations. I am 
convinced that those steps can and must be pursued with common sense. And I firmly believe 
they can produce not only benefits for public health, but also create markets for emerging and 
new technologies and new jobs. We have already seen that the greenhouse gas and fuel 
economy standards for cars and other light duty vehicles will save American families more than 
$1.7 trillion dollars in fuel costs and the American economy 12 billion barrels of oil and will 
eliminate 6 billion metric tons of carbon pollution - all while addresising a major source of 
greenhouse gas emissions. 

Those standards reflect the joint work of states, the automobile industry and labor, as well as the 
federal government. They offer a first-rate illustration of a key lesson that my long career in 
public service has taught me: that environmental protections do not come solely out of 
government or out of Washington D.C. - they happen in our States and in our cities, and in our 
businesses, through innovation and through the initiatives of regular people taking common 
sense steps to make their factories run better, their products perform better and their communities 
better places to live. 

I’ve seen this work up close and personal. Prior to coming to EPA, I spent over two decades 
working at the State and municipal level. I’ve been involved in running the environmental 
offices for Connecticut and Massachusetts, in addition to running a variety of local government 
programs and partnerships. In fact, Madam Chairman and Members of the Committee, 1 marked 
over 25 rewarding years in public service, before joining the federal government for the first time 
in 2009, when I came to Washington to head the EP.A’s Office of Air and Radiation. 

What Tve learned from my experience at the state and local level is that environmental 
protection is not partisan. Tve worked for Republicans, I’ve worked for Democrats and I’ve 
worked with those who, frankly, couid care less about party affiliation, and who simply care 
about rolling up their sleeves and figuring out how to move forward in a common sense, 
responsible manner that is consistent with the law, and with the science. Fortunately for public 
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health and environmental protection, this group makes up the majority of civil servants and the 
majority of the American people. 

It has been a privilege to serve, for the past four years, as EPA’s Assistant Administrator for Air 
and Radiation. We have attempted to make adherence to the law and to sound science the twin 
guideposts of our work and we have turned, again and again, to the public, to the states and to 
business, and to environmental stakeholders, in order to ensure that we are working with the best 
information available and with a full understanding of the needs and interests of all of those 
affected by the regulations we have issued. 

During my tenure at the EPA, I’m very proud of the work that we’ve undertaken. In addition to 
the historic greenhouse gas and fuel economy standards, we have issued Mercury and Air Toxics 
Standards for power plants. The pollution reductions resulting from these standards will save up 
to 1 1,000 lives and prevent thousands of heart attacks, asthma attacks, emergency room visits 
and hospital admissions, which are w’orth up to $90 billion in avoided health impacts to 
American families. Between the time the standards were proposed and the time they were issued 
in final form, I and my staff worked tirelessly with utilities, grid operators, states, environmental 
organizations and the public to craft the solutions needed not just to make the standards 
technically correct, but to make complying with the standards practical and workable for the 
utility industry and the power sector overall. We understood that we had to ensure that those 
public health and economic benefits could be achieved while maintaining the affordable and 
reliable electricity that literally powers our economy. 

Also, during these past four years, one of the most dramatic and potentially beneficial changes 
that our energy markets and overall economy has seen has come in the steep growth in the 
production and use of natural gas, thanks especially to the widespread use of hydraulic 
fracturing. During this same time, the EPA was called on to set air pollution standards in the oil 
and gas sector that included, for the first time, emissions from hydraulically “fracked” natural 
gas production wells. In setting out to develop those standards, we listened carefully to the 
companies large and small that drill and operate production wells - as well as to the states and 
communities that both benefit from the production and are affected by the emissions. We did 
our best to be good listeners, and the resulting standards adopted the best practices already in use 
by leading companies and states, provided the time the industry needed to come into compliance, 
and offered a streamlined approach to permitting that was adapted to the unique needs of 
fracking operations and avoided duplication with already existing state permitting and reporting. 

As a result, the standards will result in more sellable product in the pipeline for companies while 
reducing up to 290,000 tons of harmful volatile organic compound emissions - and a side-benefit 
of reducing methane emissions equivalent to 33 million metric tons of carbon dioxide - without 
slowing down oil and gas development, I have done my best to keep my door open to businesses, 
environmental advocates, local communities, the states, tribes, labor and the public at large. As a 
result, I have been rewarded time and again, with information and insights that have led to the 
development of smarter, more cost-effective rules, and better designed and implemented policies 
and programs to build partnerships and enhance collaboration. Centra! to all my efforts has been 
a clear recognition that the EPA must work hand in hand with states, local communities and 
tribes if we are to make continued progress in our common goal of protecting public health and 



71 


the environment while growing the economy - especially in times like these when resources are 
so limited and the challenges we face together are so complex. If I am fortunate enough to be 
confirmed as EPA Administrator, I intend to keep my door and my mind open, and look forward 
to working closely with all Members of this Committee as well as stakeholders, businesses and 
communities across the country. 

Again, thank you, Madam Chairman, and thank you distinguished Members of this Committee. I 
look forward to taking your questions. 
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Senator David VItter 
Questions for the Record 
Gina McCarthy Confirmation Hearing 
Environment and Public Works Committee 


AR gre ga tion: 

EPA has a policy of "aggregating'" a number of different emissions points into a single stationary 
source. EPA's regulations require that these emissions points be "contiguous or adjacent" to each 
other, yet EPA is Implementing a policy, found nowhere in its regulations but based on a 
Memorandum that you drafted, that emissions points may be aggregated even if they are many miles 
apart if EPA finds them otherwise "interrelated". 

EPA determines whether emissions points should be part of the same stationary source on a 
case-by-case basis by looking at three factors: whether they are under common control; located 
on one or more contiguous or adjacent properties; and whether they are in a single major 
industrial grouping (the same two-digit SIC code). The interpretation of adjacency to require a 
consideration of both proximity and interrelatedness Is not the result of the guidance memo I 
issued, but rather Is the position that EPA has taken for more than three decades of applicability 
determinations and guidance letters, in which the Agency considered proximity and 
interrelatedness in determining whether emission units are adjacent. 

Recently, the U.S. Court of Appeals for the Sixth Grcuit rejected EPA's interpretation, where EPA 
claimed that over a hundred gas wells and a processing plant, spread out over 43 square miles, were 
contiguous or adjacent to each other. Despite the court's conclusion, EPA issued a December 2012 
memo declaring that it would ignore the Sixth Circuit's case in most states. Why does EPA insist in 
pursuing an interpretation of "aggregation" that is not in the regulations, that contradicts the 
common meaning of "contiguous and adjacent," and flouts the decision of a court of appeals? 

In EPA's view, it Is essential to preserve flexibility in determining the scope of a source based on 
a case-by-case analysis of the three factors. It is important to understand that EPA and states 
have made source determinations, at the request of the source, that aggregate smaller facilities 
into one larger one. By doing so, the source gains Important flexibility to "net" Its emissions 
over the larger facility, reducing or shuttering operations in one area while increasing others, 
without triggering permitting. For example, the State of Pennsylvania made a determination in 
2012 to "aggregate" two refineries in Philadelphia which provided that source the flexibility it 
needed to remain operational. In another case, EPA Region 2 agreed with a request from an 
aluminum plant to consider two (formerly separate) plants as one 

{ http://www.epa.gov/reglonO7/air/nsr/n5rmemo5/alcoanv.pdf ). In other cases, EPA has applied 
the three factor test and determined that adjacent sources are not part of the same stationary 
source, because while close together, they were not interrelated 

( http://www.epa.gov/region07/air/nsr/nsrmemos/wel999.pdf ). In summary, a "one-size-fits- 
air definition of adjacent that is based on a single bright line test of distance does not provide 
EPA, states, or sources the needed flexibility to define the scope of the source to support 
sources' business needs. 
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If confirmed as EPA Administrator, will you commit to adopt the common sense and iegaiiy correct 
reasoning of the Sixth Circuit across the nation? Why shouldn't a common sense, legally defensible, 
dictionary definition of “adjacent" apply throughout the country? Will the agency publish guidance on 
this issue that makes this clear? 

Outside the 6*^ Circuit, rather than using a one-size-fits-al! approach in determining which 
nearby, commonly-controlled emitting units should be treated as one source, EPA will continue 
to apply the agency's decades-old approach of making case-by-case determinations based on a 
review of each facility's specific situation, including the relationship between the activities at the 
units. The agency is concerned that national application of the 6'^ Circuit decision would require 
EPA to treat as one source facilities that are nearby and under common control, even when their 
activities are completely unrelated. 


Can you make a clear, unambiguous public statement that clarifies that efforts to comply with the 
utility MAC! do not and will not make a facility subject to the new source performance standard for 
greenhouse gases? 

Given that EPA's proposed carbon pollution standard does not cover modified sources and that 
new source performance standards generally exempt pollution control projects from being 
considered modifications, adding pollution control technology to a coal-fired power plant to 
comply with MATS would not subject that plant to a new source performance standard for 
greenhouse gases. 

Will the agency publish guidance on this issue that makes this clear? 

Guidance on this issue is not necessary because the proposed carbon pollution standard does 
not apply to existing sources. 

At a hearing recently, Congressman Barton asked you how many people presented to American 
hospitals last year with mercury poisoning. What is the answer to that question? 

EPA staff has informed me that mercury poisoning is not a reportable condition In the United 
States, and therefore, accurate statistics on the number of people presenting in clinical settings 
with mercury poisoning are not readily available. The 2011 Annual Report of the American 
Association of Poison Control Centers’ National Poison Data System documented about 1,700 
single exposures to mercury or compounds containing mercury. Most people in the United 
States are exposed to mercury when they eat fish and shellfish that are contaminated with 
methylmercury, an organic compound that can be formed when mercury is released to the 
environment. Most mercury exposures tend to be manifested in subtle, yet very serious, health 
effects such as neuro-cognitive deficits. For fetuses, infants, and children in the U.S., the primary 
concern of methylmercury exposure Is impaired neurological development. Methylmercury 
exposure in the womb, which can result from a mother's consumption offish and shellfish that 
contain methylmercury, can adversely affect a baby’s growing brain and nervous system. 

Impacts on cognitive thinking, memory, attention, language, and fine motor and visual spatial 
skills have been seen in children exposed to methylmercury In the womb. Human biological 
monitoring by the Centers for Disease Control and Prevention and other health organizations 
shows that most people have blood mercury levels below a level associated with possible health 
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effects. However, these studies also consistently confirm that approximately 5% of chiidbearing- 
aged women have methylmercur/ levels In their blood at levels of potential concern. 

Carbon Tax: 

The IMF recently released a study that equated a lack of a carbon tax with a subsidy for fossil fuels. 

Do you think that is correct? Do you favor a carbon tax, imputed or direct? 

1 am not familiar with the IMF study to which your question refers so I am not in a position to 
comment on the study, it should be noted that the Administration has not proposed a carbon 
tax, nor is it planning to do so. In addition, I would note that as Administrator of the 
Environmental Protection Agency this specific issue would not be in my purview. 

What do you think the social cost of a ton of carbon is? 

The social cost of carbon (SCC) is an estimate of the net present value of the flow of monetized 
damages from an incremental increase in carbon dioxide emissions in a given year. It is intended 
to include (but is not limited to) changes in net agricultural productivity, human health, property 
damages from increased flood risk, and the value of ecosystem services. The Interagency 
Working Group on the Social Cost of Carbon reported central estimates in 2020 of 6.8 to 41.7 
dollars per metric ton in 2007 dollars, depending upon the discount rate, and up to 80.7 for 
extreme damages. 

As you know, the EPA led an interagency study a few years back to examine the social cost of carbon. 
They examined a range of numbers, none of which were particularly justifiably. They also used one 
discount rate to assess costs and one to assess benefits, which is, I believe, contrary to 0MB practice 
and guidance. Will you initiate such a study again? Will you open the study to notice and comment? 

EPA participated in the Interagency Working Group on the Social Cost of Carbon led by the 
Council of Economic Advisors and the Office of Management and Budget. The technical support 
document from interagency working group set a "goal of revisiting the SCC values within two 
years or at such time as substantially updated models become available..." 


GHG: 

What is the right target for United States emissions of greenhouse gases? How many tons a years 
should we be emitting to minimize our exposure to harmful global warming? 

In Copenhagen in 2009, the U.S. committed to reducing U.S. greenhouse gas emissions In the 
range of 17 percent by 2020 from 2005 levels. Over the longer term, the science indicates that 
the U.S. and other major emitting countries will need to reduce emissions further to mitigate 
the most severe impacts of climate change. 

Alternatively, what concentration of greenhouse gases in the atmosphere is harmful to human 
health? 


EPA addressed the public health consequences of greenhouse gases in the atmosphere in the 
2009 Endangerment Finding, where EPA found that elevated concentrations of the well-mixed 
greenhouse gases in the atmosphere may reasonably be anticipated to endanger the public 
health and to endanger the public welfare of the current and future generations. Greenhouse 
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gases impact human health by altering the climate. In the recent D.C. Circuit Court decision 
{Coalition for Responsible Regulation, inc. v. ERA, 684 F.3d 102 {D.C. Cir. 2012)) regarding the 
2009 Endangerment Finding, the Court found that "EPA had before It substantial record 
evidence that anthropogenic emissions of greenhouse gases "very likely" caused warming of the 
climate over the last several decades. EPA further had evidence of current and future effects of 
this warming on public health and welfare. Relying again upon substantial scientific evidence, 
EPA determined that anthropogenically induced climate change threatens both public health 
and public welfare." The Court upheld EPA"s approach of relying "on a substantial record of 
empirical data and scientific evidence, making many specific and often quantitative findings 
regarding the impacts of greenhouse gases on climate change and the effects of climate change 
on public health and welfare" In order to make its determination of endangerment. 

Where are the most cost-effective reductions of greenhouse gases likely to be? 

EPA analysis has shown that there are numerous cost-effective reduction opportunities across the 
economy. As indicated in my testimony before the Committee, EPA's regulations addressing greenhouse 
gas emissions from light- and heavy-duty vehicles are projected to achieve dramatic reductions in 
greenhouse gas emissions while at the same time substantially reducing oil consumption and saving 
consumers billions of dollars at the pump. EPA economy-wide and electric power sector models show 
that electric power supply and use represents the largest source of emissions abatement potential. 
Additionally, the EPA report, Global Mitigation of Non-C02 Greenhouse Gases {EPA 430-R-06-005, 2006) 
demonstrates that non-C02 greenhouse gas mitigation can play an important role in climate strategies, 
and that methane mitigation from the energy, waste, and agriculture sectors can provide a substantial 
quantity of cost effective reduction opportunities. Finally, energy efficiency also offers a low cost energy 
resource with the potential to reduce greenhouse gas emissions across the economy. For example, 
consumers, home owners, building owners and operators, and industrial partners have saved more than 
1.8 billion metric tons carbon dioxide equivalent over the past twenty years of the ENERGY STAR 
program. 


Can you give me any assessment of the additional mortality (deaths) or morbidity associated with the 
emissions of greenhouse gases? I know that EPA is always very precise about the mortality and 
morbidity associated with ozone and particulate matter and even mercury. Does it have the same 
sort of analytical rigor with respect to greenhouse gases? 

EPA is committed to providing scientific and analytic rigor with regard to any of the agency's 
greenhouse gas and climate change analyses. The peer-reviewed scientific assessments are 
clear that human health is at risk due to greenhouse gas-induced climate change , Including 
through worsened air quality, increases in temperatures, changes in extreme weather events, 
increases in food and water borne pathogens, and changes In aeroallergens. Increases in 
ambient ozone are expected to occur over broad areas of the country, and they are expected to 
increase serious adverse health effects in large population areas that are and may continue to 
be in nonattainment. There are existing individual studies that quantify mortality and other 
health effects due to climate change, but this Is an emerging field and we expect our tools will 
continue to improve. 

If greenhouse gases are atr pollutants, and if they endanger public health, and if they come from 
numerous large, area, and minor sources, why has the agency not chosen to regulate them under the 
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NAAQS program? If we believe GHGs are deleterious to public health, isn't the appropriate response 
to promulgate a standard above which humans are at risk? 

Greenhouse gases are air pollutants under the CAA but they are different from other air 
pollutants in many important ways, and thus the application of the NAAQS approach to 
greenhouse gases would be challenging. EPA therefore is pursuing and exploring other common- 
sense approaches to using the CAA to address greenhouse gas emissions. 

NSPS - Existing: 

Has the agency done any legal analysis of the challenge of regulating greenhouse gases from 
powerplants under 111(d)? Can you share it with me? 

At this time, EPA is working to finalize the proposed NSPS for new sources. The agency is not 
currently developing any existing source 6H6 regulations. In the event that EPA does undertake 
action to address GHG emissions from existing power plants, the agency would ensure, as It 
always seeks to do, ample opportunity for States, the public and stakeholders to offer 
meaningful input on potential approaches. 


NAAQS: 

Can you identify language in Section 109 of the Clean Air Act that specifically prohibits the 
consideration of costs in the setting of National Ambient Air Quality Standards? 

The U.S. Supreme Court held in Whitman v. American Trucking Associations, 531 U.S. 457 (2001) 
that in setting national ambient air quality standards that are requisite to protect public health 
and welfare, as provided in section 109(b) of the Clean Air Act, the EPA may not consider the 
costs of implementing the standards. The Court's reasoning is found at 531 U.S. 464-472. 

As part of the standard setting process, is EPA prevented from comparing the health and other effects 
of a considered NAAQS standard with the health and other effects of unemployment and economic 
dislocation? 

In Whitman v. American Trucking Associations, 531 U.S. 457 (2001), the Supreme Court held 
that EPA may not consider the costs of implementing the standards in setting NAAQS that are 
requisite to protect public health and welfare, as provided in section 109(b) of the Clean Air Act. 
The Supreme Court rejected the argument that EPA could consider costs of implementation 
because health and other effects could stem from implementation strategies. While EPA cannot 
consider the costs of implementing the standards when setting the NAAQS, the Clean Air Act 
gives state and local officials in nonattainment areas the ability to consider several factors, 
including employment impacts and costs of controls, when designing their state implementation 
plans (SIPs) to implement the NAAQS. Likewise EPA has discretion to consider costs in many of 
the CAA provisions authorizing EPA to set standards to control emissions. 

Leaving aside the question of cost, how does EPA assess the health benefits associated with economic 
dislocation caused or likely to be caused by the new standards? Certainly there is some. Certainly it 
has effects or potential effects on human health. How are they quantified when you are making 
health-based assessments for revised national ambient air quality standards? 

The over 40-year history of the Clean Air Act is one in which reducing harmful air pollution has 
gone hand in hand with economic growth and job creation. EPA's benefits assessments focus on 
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the benefits associated with reductions In air poiiutlon. EPA acknowledges in the regulatory 
impact analyses that there are unquantified benefits and disbenefits that are not Included in our 
estimates of total net benefits. 

The Centers for Disease Control has cited numerous triggers for asthma attacks that are unrelated to 
air quality. How is that data factored into determination of revised NAAQS? 

The Integrated Science Assessment {ISA} for ozone evaluates all of the scientific information 
regarding the relationship of ozone to asthma in light of other asthma triggers. It is the purpose 
of the ISA to reach determinations regarding whether ozone exposure is causally related to 
health outcomes, including asthma attacks. This information is taken into account in the 
agency's decisions on the current and potential alternative standards. 

Will you commit to working with the CDC and others outside the agency to ensure that we are using 
the very best science before you set the new ozone standard? 

EPA is committed to using the best available science in its NAAQS reviews, which is why the 
process ensures extensive peer-review by EPA's Clean Air Scientific Advisory Committee and 
public comment on the Integrated Science Assessment {ISA), the Risk and Exposure Assessments 
(REAs) and the Policy Assessment (PA), which the agency relies upon in making judgments on 
the current and potential alternative standards. CDC has been involved in the ongoing ozone 
NAAQS review. 

if you do lower the standard for ozone, what do you imagine will be the compliance burden on the 
States? In other words, what portion of the additional emissions reductions will be as a result of 
things tike fleet turnover, and what will localized compliance options look like? 

Implementation of the NAAQS will be achieved through a combination of state plans and federal 
measures. The states' obligations are set forth in Title I of the Clean Air Act. 


If the sole concern of a NAAQS standard-setting exercise is human health (and a protective margin for 
it), why Is setting the standard at background levels not always the best and simplest answer? 

The Clean Air Act requires that EPA to establish a primary NAAQS at a level that is requisite to 
protect public health with an adequate margin of safety. In setting standards that are 'requisite' 
to protect public health and welfare, as provided In CAA section 109(b), the EPA's task is to 
establish standards that are neither more nor less stringent than necessary for these purposes. 
Considering what standards are requisite to protect public health with an adequate margin of 
safety requires public health policy judgments that neither overstate nor understate the 
strength and limitations of the evidence or the appropriate inferences to be drawn from the 
evidence. The Administrator must weigh the available scientific and technical information, and 
associated uncertainties, to reach a final decision on the appropriate standard level. For 
example, in considering the requirement for an adequate margin of safety, the EPA considers 
such factors as the nature and severity of the health effects involved, the size of at-risk 
popuiation(s), and the kind and degree of the uncertainties that must be addressed. 

If the sole concern is health, why is 0MB involved? Why are there any policy considerations at all? If 
the dose is the only relevant metric, why is the Administrator involved? What considerations do 
0MB, the Administrator, and all others involved In the process bring to bear? 


6 



78 


The Clean Air Act directs the Administrator of EPA to set primary standards that, in the 
Administrator's judgment, are requisite to protect public health, including the health of sensitive 
subpopulations, with an adequate margin of safety and secondary standards that are requisite 
to protect the public welfare. The Clean Air act requires EPA to periodically review the body of 
scientific evidence on the effects of air pollution on public health and welfare, and, based on 
that, determine whether to revise the standards to meet the requirements of the Act. This is 
required every five years. See response to the related question for discussion of the public 
health policy Judgments involved in setting a primary NAAQS. 0MB review of federal 
regulations occurs in accordance with Executive Order 12866. 


Is ethanol good for the economy; does it make sense economically? 

Ethanol plays a role in a number of programs and standards that EPA implements under the 
Clean Air Act, such as the RFS program. EPA does not have a position on ethanol beyond the 
scope of our responsibilities in implementing CAA provisions. 

Do you think we will have 21 billion of gallons of advanced celiulosic available by 2030? 

Under the Energy Independence Security Act (EISA) of 2007, which amended the Renewable 
Fuel Standard Program in the Clean Air Act, Congress established volume mandates of 36 billion 
gallons of renewable fuel by 2022, which includes 16 billion gallons of celiulosic biofuel, and 21 
billion gallons of total advanced biofuel (including celiulosic biofuel). The law requires EPA to set 
annual volume standards designed to achieve the total renewable fuel requirement under EISA. 
It also requires EPA to set the volume of celiulosic biofuel for any calendar year at the projected 
volume of celiulosic biofuel production. It would be premature to judge whether this volume 
level is feasible for 2030 at this time. 


What percentage of the health benefits claimed or projected for all rules related to air emissions 
proposed In the last five years are the result of lowered emissions of particulate matter? 

EPA strives to quantify all of the anticipated benefits for our air rules. Pollution controls often 
reduce multiple pollutants, leading to significant co-benefits from the application of those 
controls. For example, pollution control devices, such as scrubbers reduce S02 emissions, also 
provide significant PM2.5 co-benefits. In some cases, EPA does not have the data to quantify all 
of the benefits associated with reducing air pollution, which prevents EPA from quantifying all 
the benefits associated with its rules. The agency does not have the specific calculation you 
request readily available. 

Has the agency ever claimed that there would be health benefits for levels of particulate matter 
below the NAAQS for particulate matter? If so, explain. 

EPA's approach to estimating the benefits of reducing fine particulate matter pollution is 
consistent with the best available science and advice from two Congressionally-created 
independent review boards, the Clean Air Scientific Advisory Committee and the Advisory 
Council on Clean Air Compliance Analysis. There are health benefits attributable to reducing 
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particulate matter pollution below the NAAQS and the agency does take those benefits Into 
account. There is no scientific basis for ignoring those benefits. While the NAAQS is set at a level 
adequate to provide protection of public health - and should be neither more nor less stringent 
than necessary to do so - it is not set at a zero risk level. 

Do you think the speciation of particulate matter is unimportant? Has the agency conducted any 
studies to examine the potential effect of the chemical composition of particulate matter? What have 
they shown? 

Understanding the components of particulate matter is important. The Agency has invested in a 
PM 2,5 speciation monitoring program since 1999 to provide ambient air data for tracking air 
quality and to support scientific studies. In addition, the EPA and other organizations (e.g., HEI, 
EPRI) have funded research on health effects related to PM composition. In the PM NAAQS 
review completed in 2012, the Agency concluded that the currently available scientific 
information continues to provide evidence that many different components of the fine particle 
mixture as well as groups of components associated with specific source categories of fine 
particles are linked to adverse health effects. However, the scientific evidence is not yet 
sufficient to allow differentiation of those components or sources that are more closely related 
to specific health outcomes nor to exclude any component or group of components from the 
mix of fine particles included In the PM 2 .S Indicator. 


Have you or anyone at the agency (to your knowledge) ever asked or in any solicited an NGO or other 
organization or person to petition or sue the agency? 

Response: No. 


In the last five years, how many petitions or lawsuits that have subsequently been settled have been 
initiated by entities or persons who are not regulated by the agency? How many of those settlements 
have included requirements on the agency to promulgate a rule or alter the schedule of a rule already 
being promulgated? 

In the last five years, how many petitions or lawsuits that have subsequently been settled have been 
initiated by entities or persons who are regulated by the agency? How many of those settlements 
have included requirements on the agency to promulgate a rule or alter the schedule of a rule already 
being promulgated? 

Response (to two questions above): The EPA is sued hundreds of times a year and many environmental 
statues include provisions that allow for any citizen to file a petition or commence a civil action against 
the agency whether or not they are directly regulated under a particular standard or rule. EPA does not 
enter into settlement agreements that purport to provide the Agency with a new authority. Nor does 
EPA commit in settlement agreements or consent decrees to any final, substantive outcome of a 
prospective rulemaking or other decision-making process. 
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I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, ! commit to learning more about the Agency's practices in settling litigation across its 
program areas. 


Your predecessor indicated that the new automobile mandates would add "a little upfront" cost to 
cars. Yet in its own documents the federal government estimates that the additional cost for a new 
car will increase $3200 on average as a result of the mandate. How would you characterize that 
amount? 

The estimated average additional cost of the vehicle in 2025 (estimated at $1800 over the 2016 
standards, or about $3,000 over model year 2011) will be more than offset by an estimated 
$8,000 in fuel cost savings to the consumer over the lifetime of the vehicle. 


Who should be primarily responsible for designing automobile mandates, EPA, DOT, or California? 

EPA and DOT act under their respective statutory authorities, the Clean Air Act (CAA) and the 
Energy Policy and Conservation Act (EPCA) to promulgate vehicle emissions standards (CAA) and 
corporate fuel economy standards (EPCA). In the Clean Air Act, Congress included preemption 
waiver provisions allowing California to have a state new motor vehicle emissions program, 
provided certain statutory requirements are met. 


How regressive are the costs imposed by environmental regulations? Has the agency ever examined 
that? 

Response: I have always been very sensitive to the costs of regulations and have worked hard to find 
flexibilities where 1 can that help us to achieve environmental and public health benefits at a lower cost. 
At the same time we must be sensitive to two other points. First, the costs imposed by pollution control 
standards are a small component of the overall costs of goods and services. For example, even with the 
MATS rule in place, electricity prices are projected to remain well within their historical range of 
variability. Other rules, such as our Light Duty Vehicle standards for GH6 emissions, can actually save 
consumers money over the life of a vehicle. Second, we must also keep in mind that the impacts of 
pollution often fall heavily on lower income individuals and protecting them can help reduce costs for 
medical treatment and missed work. If confirmed, I commit to continue to be sensitive to both the costs 
and benefits of our regulations for all Americans, including lower income families. 


How concerned are you about the growing reliance of utilities on natural gas to fire powerplants? The 
simple reality is that natural gas is intensely volatile with respect to price. It always has been and it 
probably always will be. Coal, on other is very stable with respect to price. Do you think people will 
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blame the agency when their electricity prices start to climb or, worse, gyrate? How concerned are 
you about public backlash against the agency eroding its ability to do its important work. 

Response: 1 believe, as does the Administration, that coal will remain one of our nation's important 
sources of energy. At the same time, our nation is fortunate to have a broad range of domestic energy 
sources, which includes not only coal, but also natural gas, wind, solar and nuclear among others. 
Utilization of all these energy sources through an all of the above energy strategy will help ensure that 
Americans continue to have access to clean, reliable and affordable electricity. 


How many people at the agency/among your direct reports have ever worked in the regulated 
community? 

ERA employees have a diverse and complementary set of career experience. Including industry, 
non-profit, education and research. My experience suggests that a substantial proportion of 
ERA staff, including many of those who report directly to me, have worked in the private sector, 
including in sectors regulated by the agency. 


How many discretionary rulemakings, that is, those not explicitly required by statute, is the agency 
undertaking currently? 

Response: ERA only conducts rulemakings as authorized by statute. The rule of law, along with sound 
science and transparency, is one of ERA'S core values and, if 1 am confirmed, It will continue to guide all 
ERA action. 


Would it be helpful if Congress gave the agency more specific instructions in statute? 

Response: I am not aware that the Administration Is seeking specific legislative changes at this time; 
however, if confirmed, I would always be happy to work with Congress to provide input into the 
legislative process as appropriate. 


Would it be worthwhile for the agency to conduct a "look-back" at the costs and benefits of 
regulations encoded over the years? Would it be wise to include stakeholders in that process? 

Response: ERA has conducted a peer-reviewed retrospective study on the benefits and costs of the 
Clean Air Act;"The Benefits and Costs of the Clean Air Act, 1970 to 1990" was issued in 1997. In that 
study ERA found that, by 1990, the differences between the scenarios were so great that, under the so- 
called "no-control" case, an additional 205,000 Americans would have died prematurely and millions 
more would have suffered illnesses ranging from mild respiratory symptoms to heart disease, chronic 
bronchitis, asthma attacks, and other severe respiratory problems. As a result, the monetized benefits 
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massively outweighed the costs. It is my understanding that the public was given an opportunity to 
comment during the development of the study. More recently, as part of E.0. 13563, EPA is taking 
additional steps to improve environmental regulation by retrospectively examining the process and 
factors that affect the estimated costs of regulations. My understanding is that a draft report of several 
case studies Is currently undergoing review by the Scientific Advisory Board, in a process that involved 
input from outside stakeholders, such as the American Forest and Paper Association. If confirmed, I 
would look to continue an open dialog with stakeholders about the impacts of already-promulgated 
rules and ways in which EPA can do a better job estimating both costs and benefits going forward. 


Should the federal government annually estimate the costs and benefits of all of Its regulations? 

Response: It is my understanding that 0MB annually prepares a Report to Congress on the Benefits and 
Costs of Federal Regulations as required by the Regulatory-Right-to-Know Act. Based on estimates from 
Federal Agencies, the 0MB Report summarizes the quantified and monetized benefits and costs of 
major Federal regulations reviewed by 0MB over the previous ten years, and highlights the rules from 
the most recent year. 


Do you favor the Sanders Boxer legislation? Do you think it is directionally correct? 

Response: The Administration has not proposed a carbon tax, nor is it planning to do so. The President 
has repeatedly called on Congress to act to address the growing threat posed by climate change. In the 
State of the Union, the President made clear that while he still expects Congress to act on this vital issue, 
but if Congress will not take action on this important issue he will continue to build on the progress 
underway by his Administration to confront this threat. 


Energy Reliability: 


Since 2010 demand for natural gas has outpaced the delivery capacity of natural gas infrastructure. 
While coal plants keep a pile of coal on site for generation, gas plants tend to receive fuel as it is 
needed. During severe weather conditions -whether cold, hot or storms - there is great value in a 
"coal pile" that can be deployed at those times. If it were only market conditions, or the current lower 
price of natural gas, coal plants would not be closed - utilities would simply run gas plants more, run 
coal plants less but keep them in the generation mix as an option for future needs. Recent experience 
in New England has shown that electric reliability is challenged during these weather related events. 
Electricity prices in New England were four to eight times higher than normal during a recent 
snowstorm as the region's overwhelming reliance on natural gas for power collided with a surge in 
demand for heating. Are you concerned that a major emergency back-up resource - the coal pile - will 
not be available in future weather events/emergencies? 
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EPA's Clean Air Act power plant rules provide flexibility to regulated entities to help ensure a 
path forward for generating units of alt types, EPA analyses conducted in support of its power 
plant rules project that fuel diversity will be maintained in the future, helping to ensure 
reliability. This includes coal and natural gas -since natural gas is the primary fuel that responds 
during time of high system demand. EPA analysis has shown that areas experiencing coal 
retirements wilt also retain significant coal capacity and an adequate mix of diverse generating 
resources. EPA also takes into account the availability of natural gas pipeline capacity to meet 
the needs of natural gas generators when conducting its analyses. EPA works closely with DOE, 
FERC, grid planning authorities and other entities with expertise related to electric reliability to 
help ensure that the agency's rules are implemented in a manner consistent with maintaining 
electric reliability. 

Are you concerned that regions of the country, like New England that rely on a single fuel source for 
the bulk of its power leave the region open to more supply and price disruptions versus a region with 
a diverse fuel mix? 

EPA's Clean Air Act power plant rules provide flexibility to regulated entities to help ensure a 
path forward for generating units of all types. The agency has conducted detailed analysis to 
support its actions. These analyses project that fuel diversity will be maintained in the future, 
helping to ensure reliability. This includes coal and natural gas - since natural gas is the primary 
fuel that responds during time of high system demand. EPA analysis has shown that areas 
experiencing coal retirements will also retain significant coal capacity and an adequate mix of 
diverse generating resources. EPA also takes into account the availability of natural gas pipeline 
capacity to meet the needs of natural gas generators when conducting its analyses. EPA works 
closely with DOE, FERC, grid planning authorities and other entities with expertise related to 
electric reliability to help ensure that the agency's rules are implemented in a manner consistent 
with maintaining electric reliability. 

How many electricity reliability experts are on EPA's staff in the Office of Air and Radiation? In the 
Agency as a whole? 

EPA has significant expertise with regard to analysis of the effects of environmental regulation 
on the power sector, and has examined the impact of agency rules on resource adequacy and 
the reliable operation of the sector. In addition, EPA has worked closely with a range of entities 
directly charged with reliability responsibilities, including DOE and FERC as well as state 
regulatory authorities and grid planning authorities, to help ensure that EPA rules are developed 
and implemented In a manner consistent with maintaining electric reliability. 

During extreme weather conditions — whether cold, hot or hurricane — there is great value in a "coal 
pile" that can be deployed at those times. If it were only market conditions, or the current lower price 
of natural gas, coal plants would not close - utilities would simply run gas plants more, run coal plants 
less but keep them in the generation mix for future needs. Electric reliability is challenged during 
exactly these weather related events. Are you concerned that a major emergency back-up resource- 
that "coal pile" - will not be available in future weather emergencies? 

EPA’s Clean Air Act power plant rules provide flexibility to regulated entities to help ensure a 
path forward for generating units of all types. The agency has conducted detailed analysis to 
support its actions. These analyses project that fuel diversity will be maintained in the future, 
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helping to ensure reliability. This includes coal and natural gas - since natural gas is the primary 
fuel that responds during time of high system demand. EPA analysis has shown that areas 
experiencing coal retirements will also retain significant coal capacity and an adequate mix of 
diverse generating resources. EPA also takes into account the availability of natural gas pipeline 
capacity to meet the needs of natural gas generators when conducting its analyses. EPA works 
closely with DOE, FERC, grid planning authorities and other entities with expertise related to 
electric reliability to help ensure that the agency's rules are implemented in a manner consistent 
with maintaining electric reliability. 


CCS: 

in March of 2012, EPA proposed New Source Performance Standards (NSPS) for C02 for new coal, oil 
and natural-gas fired power plants. As proposed, the regulation would effectively prohibit the 
construction of new coal fired power plants. 

EPA's proposal for new power plants abandons decades of precedence under the Clean Air Act (CAA) 
by setting one standard for all fuel types used in electricity generation. Historically, EPA considered 
each fuel type in a separate category with a separate standard. In the proposal all the fuel choices 
(coal, oil, and natural gas) are Included In one overarching category/standard. The standard is that for 
natural gas, which in reality will be impossible for coal and oil to meet. In other words, the required 
“best demonstrated technology" for all categories to achieve the emission limitation is a natural gas 
combined cycle plant. New coal fired power plants would have to utilize carbon capture and storage 
(CCS) technologies that currently do not exist. 

EPA makes several statements and assumptions regarding CCS in the NSPS proposal including that 
new coal fired units could comply with the rule through a 30 year averaging option that would allow 
them to deploy CCS in 11th year of operation and average emissions over a 30 year span. Is CCS 
commercially feasible today? 

CCS is technologically feasible for implementation at new coal-fired power plants and its core 
components (C02 capture, compression, transportation and storage) have already been 
implemented at commercial scale. 

is there a legal and regulatory framework available to handle the sequestration of C02 captured 
through CCS? Is there liability and insurance framework in place? 

For over 5 years, EPA has worked to establish a regulatory framework under the Safe Drinking 
Water Act (5DWA) and Clean Air Act (CAA) to facilitate CCS deployment. Under SDWA and 
through the Underground Injection Control Program, EPA established minimum Federal 
requirements to ensure that geologic sequestration wells are appropriately constructed, tested, 
monitored, and closed to ensure protection of drinking water. Under the CAA and through the 
Greenhouse Gas Reporting Program, EPA outlined requirements for quantifying the amount of 
C02 captured and geologically sequestered. With respect to liability and Insurance, the 2010 
Interagency Task Force on Carbon Capture and Storage found that existing mechanisms related 
to long-term liability could be adequate to facilitate the initial commercial-scale CCS projects, 
and projects have been proceeding under existing laws. 


Gasoline Blends: 
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EO is now the test fuel and ElO is the predominant gasoline blend in the market. Given this reality, 
why is EPA pushing E15 as the new certification fuel now? 

Vehicles must be tested under conditions that reflect conditions they experience in-use. Since 
the proposed Tier 3 standards would phase in from 2017-2025 this would mean In-use 
conditions well out into the future. In light of uncertainty regarding future conditions, it seemed 
prudent to ensure that all new vehicles going forward were designed to be durable and emission 
compliant on ethanol concentrations up to the E15 waiver limit. At the same time EPA is 
seeking comment on whether ElO should be used forthe certification test fuel. 

Would it not be prudent for EPA to wait and see how E15 performs in the marketplace prior to 
mandating its use as the new certification fuel? 

EPA is proposing that manufacturers use E15 as the test fuel for certification purposes, but the 
Agency is are also seeking comment on whether ElO should be the federal certification test fuel. 
We will fully consider comments from stakeholders and the public before making a final 
decision. 

You have been working on a Tier 3 rule for some time, when was the decision made to propose E15 as 
a certification fuel? Please provide the Committee with a list of all meetings or contacts with non- 
governmental entities, as well as any associated records and documents (whether internal EPA 
records or documents or otherwise) with regard to the issue of mandating E15 as a certification fuel 
prior to the release of the proposed rule. 

Consideration of the need to change the certification test fuel to include ethanol goes back to at 
least 2006 as ethanol use began increasing dramatically. During this multi-year period, the topic 
was discussed on numerous occasions with all relevant stakeholders, including the vehicle 
manufacturers, refiners, ethanol producers, nonroad engine manufacturers, the California Air 
Resources Board, State organizations, and NGOs. EPA is proposing that manufacturers use E15 
as the test fuel for certification purposes, but the agency is also seeking comment on whether 
ElO should be the federal certification test fuel. EPA further anticipates that the agency will 
again have numerous discussions with many stakeholders in the post-proposal timeframe prior 
to making any decision for the final rule, and all meetings and comments from stakeholders will 
be placed in the rulemaking docket. EPA will fully consider comments and feedback from 
stakeholders and the public before making a final decision. With regard to your request for 
documents, EPA staff informs me that the appropriate protocol is to make such a request 
through a separate letter to the agency. EPA will respond appropriately to any such request. 

Please provide the Committee with a detailed written analysis regarding how finalizing E15 as a 
certification fuel would affect EPA's assessment of future waiver requests for higher ethanol blends 
under Clean Air Act section 211(f)(4). 

Waiver requests under section 211(f)(4) for ethanol blends higher than E15 would need to show 
that the fuel or fuel additive at issue will not cause or contribute to the failure of an engine or 
vehicle to achieve compliance with the emission standards to which it has been certified over its 
useful life. The assessment would look, for example, at the levels of emissions when tested on 
the higher ethanol blend compared to emissions when tested on the fuel used for new vehicle 
certification. If E-15 were the certification fuel, then for those vehicles E15 would be used as the 
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reference or baseline test fuel. This would not change the issue that would be before ERA - 
determining whether the higher ethanol blend caused or contributed to the vehicle violating the 
emissions standards. 

Has EPA ever previously required changes in certification fuel prior to the introduction of a fuel into 
the mass market? 

EPA is proposing that manufacturers use E15 as the test fuel for certification purposes, but the 
agency is also seeking comment on whether ElO should be the federal certification test fuel. We 
will fully consider comments from stakeholders and the public before making a final decision. 

Last year, the D.C. Circuit ruled that petitioners did not have standing to challenge EPA's decision to 
approve E15. The court did not rule on the merits, but judges on the panel expressed concerns over 
EPA's interpretation of its Clean Air Act authority to grant a waiver for E15. Different affected parties 
have filed for certiorari at the Supreme Court. Will EPA wait to see what happens to these petitions 
prior to finalizing any changes to certification fuel if the Court grants certiorari? 

During the rulemaking process, EPA expects to receive helpful comments on the issue of what 
level of ethanol to use in the fuel used fortesting motor vehicles. It is premature to judge now 
what action EPA will take in the rulemaking based on the potential action the Supreme Court 
might take on petitions for certiorari on the D.C. Circuit's decision on review of the E15 waiver. 
This is especially the case as the issues raised in the petitions to the Supreme Court involve 
jurisdiction for judicial review, and not the merits of the E15 waiver itself. 

Does it concern you that the D.C. Circuit expressed serious concerns over the EPA's interpretation of 
the Clean Air Act waiver provision, both at oral argument and in a dissenting opinion? How should this 
affect EPA's approach to future waiver requests? 

In the E15 waiver decision, EPA explained in detail its views on the authority to grant a partial 
waiver, The D.C. Circuit later rejected petitions for review on the grounds that the petitioners 
did not have standing, and the Court did not decide on the merits of EPA's waiver decision. 

While one Judge expressed his view that EPA lacked authority for a partial waiver, there was no 
decision by the D. C. Circuit on this issue. In any future waiver proceeding, EPA will carefully 
consider this Issue of authority to the extent it arises. 

Your Tier 3 proposed rule would change the certification fuel that is used to test vehicles and engines 
for compliance with Clean Air Act standards. EPA is proposing to mandate that gasoline with 1S% 
ethanol be used as certification fuel. Your rule describes this action as "forward looking" while 
admitting that E15 is now only commercially available in a limited number of fuel retailers. Further, in 
the Regulatory Impact Analysis (RIA) for your proposed rule you are also assuming that ESS use will be 
negligible in 2017 to 2030. Doesn't this just affirm that your operating assumption is that consumers 
will be left with no choice but to use E15 whether they want to or not? 

EPA is not mandating E15 and the market will determine what among the range of legal fuels 
are sold to satisfy customer demand. Regardless, since E15 is currently distributed from less 
than 20 of the approximately 150,000 retail stations nationwide, this would not appear to be a 
near-term concern. Assumptions with respect to in-use fuel quality well out into the future, 
including future ethanol use, were necessary to conduct the analysis of the emission impacts 
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and benefits of the Tier 3 proposal. We will continue to refine our analysis prior to finalizing the 
rule. However, because the same assumptions apply in both the baseline and control cases for 
the proposal, it has a negligible impact on the emission reductions and benefits of the Tier 3 
proposal. 

Doesn't this mean that EPA doesn't consider E85 a viable option for meeting renewable fuel standard 
requirements? 

EPA considers a wide range of renewable fuel types as we conduct assessments for the annual 
RFS volume standards as required under the CAA. ESS is one of several means that can be used 
to deliver renewable fuel volumes required to meet the renewable fuel standard requirements. 
Assumptions with respect to in-use fuel quality well out into the future, including future ethanol 
use, were necessary to conduct the analysis of the emission impacts and benefits of the Tier 3 
proposal. We will continue to refine our analysis prior to finalizing the rule. However, because 
the same assumptions apply In both the baseline and control cases for the proposal, it has a 
negligible impact on the emission reductions and benefits of the Tier 3 proposal. 

EPA has touted national uniformity in many areas of mobile source regulation, why have you 
proposed E15 as a federal certification fuel when it cannot be used as such In California? 

Vehicles must be tested under conditions which reflect conditions they experience in-use. Since 
Tier 3 standards phase in from 2017-2025 this means in-use conditions well out into the future. 
In light of uncertainty regarding future conditions, it seemed prudent to ensure that all new 
vehicles going forward were designed to be durable and emission compliant on ethanol 
concentrations up to the E15 waiver limit. At the same time we are seeking comment on 
whether we should finalize ElO for certification test fuel. If we finalize E15 as the certification 
fuel, the agency intends to allow use of ElO as the certification test fuel through 2019. 


In EPA's proposed 316(b) rule EPA has adopted starkly different approaches to managing 
"impingement" and "entrainment" at existing cooling water intake structures. For entrainment, EPA 
appropriately adopted a site-specific approach, recognizing that (a) existing facilities already have 
measures in place to protect fish, (b) further measures may or may not be needed, and (c) the costs, 
benefits, and feasibility of such measures have to be evaluated at each site. Yet for impingement, EPA 
adopted rigid, nationwide numeric criteria that appear unworkable and in many cases unnecessary, 
in a notice of data availability issued last year, EPA signaled that it would consider a more flexible 
approach for impingement. In the final rule that is due this summer, would you support replacing the 
original impingement proposal with a more flexible approach that pre-approves multiple technology 
options, allows facility owners to propose alternatives to those options, and provides site-specific 
relief where there are de minimis impingement or entrainment impacts on fishery resources or costs 
of additional measures would outweigh benefits? 

Response: It is my understanding that EPA explicitly discussed possible changes to the proposed 316(b) 
rule's impingement standard in the NODA published in the Federal Register on June 11, 2012 and that 
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EPA is carefully reviewing those comments as the agency develops the final rule. If confirmed, would be 
willing to look closely at flexibilities for compliance with the impingement standard. 


in era's proposed 316(b) rule, EPA has correctly NOT required existing facilities to retrofit "closed 
cycle" systems such as cooling towers or cooling ponds if the facilities do not already have such 
systems, because such retrofits are not generally necessary, feasible, or cost effective. At the same 
time, facilities that do have closed-cycle systems have long been viewed as satisfying the 
requirements of section 316(b). Yet in the proposed rule, EPA has defined "closed cycle" cooling much 
more narrowly for existing facilities than EPA did for new facilities several years ago, thereby 
excluding a number of facilities. And even for the facilities that qualify, EPA is still Imposing new 
study and impingement requirements, in the final rule that is due this summer, would you support a 
broader definition of closed-cycle cooling and measures that more fully view these facilities as 
compliant? 

Response: My understanding is that EPA explicitly discussed the proposed 316(b) rule's definition of 
closed cycle cooling in the NODA published in the Federal Register on June 11, 2012. if confirmed, 1 look 
forward to working towards an appropriate definition for closed cycle systems. 


How does EPA intend to utilize its final stated preference report? If EPA intends to use it in the final 
rule, what process will EPA undergo to address concerns raised by stakeholders about the applicability 
and appropriateness of its use? 

Response: It is my understanding that EPA Is still reviewing the peer-review comments on the 316(b) 
rule's stated preference study as well as concerns raised by stakeholders in comments. EPA would need 
to complete that review before it can make any decisions about applicability and appropriateness of the 
study results. 


Has EPA ever investigated a plant closure or reduction in employment to see what role, if any, the 
administration or enforcement of the Clean Air Act played? 

CAA section 321 authorizes the Administrator to Investigate, report and make recommendations 
regarding employer or employee allegations that requirements under the Clean Air Act will 
adversely affect employment. In keeping with congressional intent, EPA has not interpreted this 
provision to require EPA to conduct employment investigations in taking regulatory actions. 
Section 321 was instead intended to protect employees in individual companies by providing a 
mechanism for EPA to investigate allegations that specific requirements, including enforcement 
actions, as applied to those individual companies, would result In lay-offs. EPA has found no 
records indicating that any Administration since 1977 has interpreted section 321 to require job 
impacts analysis for rulemaking actions. EPA does perform detailed regulatory impact analyses 
(RIAs) for each major rule it issues, including cost-benefit analysis, various types of economic 
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impacts analysis, and analysis of any significant small business impacts. Since 2009 EPA has 
focused increased attention on consideration and (where data and methods permit) assessment 
of potential employment effects as part of the routine RIAs conducted for each major rule. The 
agency could not find any records of any requests for section 321 investigation of job losses 
alleged to be related to regulation-induced plant closure. 


Who made the decision to force Batteiie to drop the AAPCA contract? Were you aware of EPA's 
course of action before or after EPA's ultimatum to Batteiie was made? When you did become aware 
of this action? Have you considered how this will set a precedent in all future contracting actions? 
Does EPA’s policy affect EPA contractors that have contracts with environmental organizations or 
industry? 

Neither I nor other Office of Air and Radiation managers were involved in this decision. My 
understanding is that the decision was made by EPA's Office of Acquisition Management in 
accordance with U.S. Government contracting regulations relating to conflicts of interest. 

A ggr e g a t io n 

Recently, the U.S. Court of Appeals for the Sixth Circuit rejected EPA’s interpretation with respect to 
aggregation, where EPA claimed that over a hundred gas wells and a processing plant, spread out over 
43 square miles, were contiguous or adjacent to each other. Despite the court's conclusion, EPA 
issued a December 2012 memo declaring that it would ignore the Sixth Circuit's case in most states. 
Why does EPA insist in pursuing an interpretation of "aggregation" that is not In the regulations, that 
contradicts the common meaning of "contiguous and adjacent," and flouts the decision of a court of 
appeals? 

EPA believes that it is essential to preserve flexibility in determining the scope of a source based 
on a case-by-case analysis of the three factors. EPA believes its historical interpretation of the 
"contiguous or adjacent" language is a reasonable interpretation of that phrase in the 
regulations. It is important to understand that EPA and states have made source 
determinations, at the request of the source, that aggregate smaller facilities into one larger 
one. By doing so, the source gains important flexibility to "net" its emissions over the larger 
facility, reducing or shuttering operations in one area while increasing others, without triggering 
permitting. For example, the State of Pennsylvania made a determination in 2012 to 
"aggregate" two refineries in Philadelphia which provided that source the flexibility it needed to 
remain operational. In another case, EPA Region 2 agreed with a request from an aluminum 
plant to consider two (formerly separate) plants as one 

{http://www.epa.gov/region07/air/nsr/nsrmemos/aicoany.pdf). In other cases, EPA has applied 
the three factor test and determined that adjacent sources are not part of the same stationary 
source, because while close together, they were not interrelated 
(http://www.epa.gov/region07/air/nsr/nsrmemos/wel999.pdf ). 


If confirmed as EPA Administrator, will you commit to adopt the common sense and legally correct 
reasoning of the Sixth Circuit across the nation? Why shouldn't a common sense, legally defensible, 
dictionary definition of "adjacent" apply throughout the country? 
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Response: Outside the 6*^ Circuit, rather than using a one-size-fits-all approach in determining which 
nearby, commonly-controlied emitting units should be treated as one source, ERA will continue to apply 
the agency's decades-old approach of making case-by-case determinations based on a review of each 
facility's specific situation, including the relationship between the activities at the units. The agency is 
concerned that national application of the Circuit decision would require ERA to treat as one source 
facilities that are nearby and under common control, even when their activities are completely 
unrelated. 


Automobile Mandate: 

The basic fuel economy statute, the Energy Policy Conservation Act (EPCA), expressly preempts state 
laws or regulations “related to" fuel economy standards. This is a very broad statement of 
preemption. It prohibits states not only from adopting fuel economy standards, but also from 
adopting laws or regulations “related to" fuel economy standards. Do you agree? 

ERA can only deny a waiver of the express preemption provision in CAA section 209(a) based on 
one of the criteria listed in section 209(b). ERA'S waiver decisions under section 209(b) are 
based solely on an evaluation of those criteria, and evaluation of whether California emission 
standards are preempted under ERCA is not among those specified criteria. As a result, in 
making waiver decisions ERA takes no position regarding whether or not California's GHG 
standards are preempted under ERCA. 

For the sake of argument, let's assume that greenhouse gas motor vehicle standards, like those based 
on California's motor vehicle emissions taw, AB 1493, are "related to" fuel economy standards. I 
know you don't think they are, but for now, let's assume there is a relationship to fuel economy 
standards, if there was, would it be lawful for California to implement AB 1493? Would it be proper 
for the EPA to grant California a waiver to implement it? 

ERA can only deny a waiver based on one of the criteria listed In section 209(b) of the Clean Air 
Act. era's waiver decisions under section 209(b) are based solely on an evaluation of those 
criteria, and evaluation of whether California emission standards are preempted under ERCA is 
not among those specified criteria. As a result, in making waiver decisions ERA takes no position 
regarding whether or not California's GHG standards are preempted under ERCA. 

Key agency documents and even AB 1493 itself imply that motor vehicle greenhouse gas emission 
standards and fuel economy standards are closely related. EPA and NHTSA acknowledge in their May 
2010 Tailpipe Rule that no commercially available technologies exist to capture or filter out carbon 
dioxide {C02) emissions from motor vehicles. Consequently, the only way to decrease C02 per mile is 
to reduce fuel consumption per mile - that is, increase fuel economy. Carbon dioxide constitutes 
94.9% of vehicular greenhouse gas emissions, and "there is a single pool of technologies ... that 
reduce fuel consumption and thereby C02 emissions as well." What this analysis tells me is that 
greenhouse gas motor vehicle emission standards inescapably and primarily regulate fuel economy. 
Do you agree? 

The two are closely aligned but they are different. EPA must follow the language of section 
202(a) of the Clean Air Act; the Supreme Court rejected the argument that EPA does not have 
authority to regulate COz from vehicles because it would impact fuel economy. The Supreme 
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Court concluded that, "the two obligations may overlap, but there is no reason to think the two 
agencies cannot both administer their obligations and yet avoid inconsistency." 

The framework document for the Obama administration's mode! year 2017-2025 fuel economy 
program, the September 2010 Interim Joint Technical Assessment Report published by the ERA, 
NHTSA, and the CARS, considers four fuel economy standards, ranging from 47 mpg to 62 mpg. Each is 
the simple reciprocal of an associated C02 emission reduction scenario. The 54.5 mpg standard for 
model year 2025, approved by the White House in August 2012, is a negotiated compromise between 
the 4% per year (51 mpg) and 5% per year (56 mpg) C02 reduction scenarios. If fuel economy 
standards derive mathematically from C02 emission reduction scenarios, and C02 accounts for 94.9% 
of ail greenhouse gas emissions from motor vehicles, are not the two types of standards related? 

The two are closely aligned but they are different, ERA must follow the language of section 
202(a) of the Clean Air Act; the Supreme Court in Massachusetts v, EPA, 549 U.S. 497 (2007), 
rejected the argument that ERA does not have authority to regulate COj from vehicles because 
it would impact fuel economy. The Court concluded that, "the two obligations may overlap, but 
there is no reason to think the two agencies cannot both administer their obligations and yet 
avoid inconsistency." 

Nearly all of CARB's recommended technologies for reducing greenhouse gas emissions (Table 5.2-3 in 
CARB's 2004 Staff Report on options for Implementing AB 1493) were previously recommended In a 
2002 National Research Council study on fuel economy (Tables 3-1, 3-2). CARB proposes a few 
additional options, but each is a fuel-saving technology, not an emissions-control technology. These 
facts tell me that greenhouse gas emission standards inescapably and primarily regulate fuel 
economy. What conclusion do you draw? 

The two are closely aligned but they are different. ERA must follow the language of section 
202(a) of the Clean Air Act. The Supreme Court in Massachusetts v. EPA, 549 U.S. 497 (2007), 
rejected the argument that EPA does not have authority to regulate CO: from vehicles because 
it would impact fuel economy. The Court concluded that, "the two obligations may overlap, but 
there is no reason to think the two agencies cannot both administer their obligations and yet 
avoid Inconsistency." 

In AB 1493 itself, CARB's greenhouse gas standards are to be "cost-effective," defined as "Economical 
to an owner or operator of a vehicle, taking into account the full life-cycle costs of the vehicle." CARB 
Interprets this to mean that the reduction in "operating expenses" over a vehicle's average life must 
exceed the expected increase in vehicle cost (Staff Report, p. 148). Virtually all such "operating 
expenses" are expenditures for fuel. CARB's implementation of AB 1493 cannot be "cost effective" 
unless CARB substantially boosts fuel economy. Do you agree? 

This question would be best addressed by CARB since it is directed at the state standard. 

How does the "national" program created in the wake of this backroom deal comport with 
congressional intent? Under the statutory scheme Congress created, one agency - NHTSA -• to 
regulate fuel economy under one statute - EPCA as amended by the Energy Independence and 
5ecurity Act (EISA) - through one set of rules ~ corporate average fuel economy. Today, three 
agencies - NHTSA, the EPA, and CARB - make fuel economy policy under three statutes - EPCA, the 
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Clean Air Act, and A6 1493 -* through three sets of regulations. Where does EPCA as amended 
authorize this triplification of fuel economy regulation? 

In Massachusetts v. EPA, 549 U.S. 497 (2007), the Supreme Court rejected the argument that 
EPA does not have authority to regulate C02from vehicles because it would impact fuel 
economy and concluded that, "the two obligations may overlap, but there is no reason to think 
the two agencies cannot both administer their obligations and yet avoid inconsistency." The 
National Program approach has garnered widespread support from a broad range of 
stakeholders including the automobile Industry, for this joint, harmonized effort. 

49 U.S.C. § 32919 says: ^'When an average fuel economy standard prescribed under this chapter is in 
effect, a State or a poiltica! subdivision of a State may not adopt or enforce a law or regulation related 
to fuel economy standards." Yet holding out the threat of California setting greenhouse gas standards 
that were very clearly "related to fuel economy standards" was almost certainly at the heart of what 
went on in that secret negotiations. Two questions: Are vehicle greenhouse gas regulations wholly 
unrelated to fuel economy? If not, how can we have any confidence that you won't try to sidestep 
clear statutory limits on your authority as administrator? 

The two are closely aligned but they are different. EPA must follow the language of section 
202(a) of the Clean Air Act. The Supreme Court In Massachusetts v. EPA, 549 U.S. 497 (2007), 
rejected the argument that EPA does not have authority to regulate CO 2 from vehicles because 
it would impact fuel economy. The Court concluded that, "the two obligations may overlap, but 
there is no reason to think the two agencies cannot both administer their obligations and yet 
avoid inconsistency." As to your second question, let me assure you that I am committed to 
following the requirements of the law. 

Rulemaking is Increasingly being accomplished through the use of consent decrees that commit the 
EPA to taking specific regulatory actions. The consent decrees agreed to by EPA and outside groups 
often commit EPA to specific actions and timeframes. If EPA is going to make specific regulatory 
commitments to outside groups, shouldn't there be an opportunity for Congress or the public to 
comment on these commitments before they are made, rather than having the opportunity to 
comment only after legally enforceable policy commitments are made by EPA? 

Response; Most of these settlements are under the Clean Air Act, which provides the public, Including 
any affected businesses, notice and the opportunity to comment on any consent order or settlement 
before it is final or filed with the court. In addition, while EPA may agree in settlement to promulgate a 
rule or standard required by statute, the substantive level or nature of that required action is 
determined through the rulemaking process, which offers ample opportunity for regulated entities to 
provide meaningful comment on the proposed regulation itself. 

I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, I commit to learning more about the Agency's practices in settling litigation across its 
program areas. 
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in February, EPA published the startup, shutdown, or maifunction (SSM) rule, which will force state 
officiats in 36 states to come back to EPA for approval of provisions of their implementation plans. 
EPA has been crafting this policy since reaching an agreement with the Sierra Club in connection with 
litigation in November of 2011. How many officials from the states affected by the February SIP call 
did you meet with prior to announcing the Call? When did you meet with them? 

First, EPA notes that its SSM policy has been publicly stated since 1982. That SSM SIP policy has 
been restated and refined publicly in guidance and through actions on specific SIP provisions 
since then, meaning EPA’s approach to SIP provisions related to SSM emissions is not new to 
either states or sources. Over the past year, the Sierra Club's petition for rulemaking, EPA's 
agreement with the Sierra Club, and EPA's progress in preparing its proposed rulemaking have 
been covered by the press and also discussed in national meetings and telephone calls with 
state air agencies. Because the proposed rulemaking addresses EPA's prior actions to approve 
specific provisions in certain states' SlPs, the proposal is directed more to the legality of the 
provisions (focusing on EPA) rather than on implementation of the provisions (focusing on 
states). 


EPA is constantly being sued for missing statutory deadlines for rulemaking and then settling the 
resulting litigation in a court approved settlement agreement. The deadlines in these settlements 
sometimes put extreme pressure on the EPA to act, and also may create hardships for regulated 
businesses by interfering with construction plans or requiring targe investments in a short period of 
time. Do you believe that EPA should first consult with the adversely affected parties and other 
stakeholders before agreeing to such deadlines? 

Response: Where EPA settles a mandatory duty lawsuit based on the Agency's failure to meet a 
statutory rulemaking deadline, the settlement agreement or consent decree acts to relieve pressure on 
EPA resulting from missed statutory deadlines by establishing extended time periods for agency action. 
Most of these settlements are under the Clean Air Act, which provides the public, including any affected 
businesses, notice and the opportunity to comment on any consent order or settlement before It Is final 
or filed with the court. In addition, the agency does not agree to the final substantive outcome of the 
required action through settlement, so interested parties have an opportunity to provide input on the 
action Itself through normal channels such as the notice and comment rulemaking process. 

I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, I commit to learning more about the Agency's practices in settling litigation across its 
program areas. 


Why doesn't EPA have a policy of insisting on the inclusion of relevant stakeholders into lawsuits? 

Response: When the Agency is sued on the basis of a final agency action, or for an alleged failure to 
timely act in accordance with a statute, EPA is a defendant and it is the court that controls who may be 
added as a party to the lawsuit. Interested person may seek to intervene in any such lawsuit. 
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What wil! you do to ensure that States, local governments, and other stakeholders have the ability to 
meaningfully participate in settlement negotiations for lawsuits that involve EPA's failure to perform 
a non-discretionary administrative duty? 

Response: i recognize that this committee has focused many of Its questions on EPA settlement 
practices and, if confirmed, I commit to learning more about the Agency's practices in settling litigation 
across its program areas. 


If confirmed, how do you plan to prevent the proliferation of wasteful lawsuits? 

Response: if confirmed, 1 wil! consult with our Office of General Counsel as well as the Department of 
Justice about ways to reduce the number of lawsuits filed against the agency. 


At the confirmation hearing, Ms. McCarthy indicated that under the Clean Air Act, the agency is 
required to seek public comment on settlement agreements. Does EPA also seek public comment on 
settlement agreements that do not pertain to the CAA? Please identify all instances where the 
Agency has sought public comment on settlement agreements, not associated with the CAA. 

Response: My understanding is that EPA's pesticide program also provides settlement agreements 
through the Agency website, but I am not familiar with the details of the settlement practices of each 
EPA Office. 1 recognize that this committee has focused many of its questions on EPA settlement 
practices and, if confirmed, I commit to learning more about the Agency's practices in settling litigation 
across its program areas. 


At the confirmation hearing, Ms. McCarthy indicated that there are additional opportunities for public 
Interaction beyond the public comment on settlement agreements. Please identify these additional 
opportunities. 

Response: Additional opportunities for public interaction beyond the public comment on settlement 
agreements include participation in any rulemakings or other activities that may result from such 
agreements. For example, citizen groups, industry representatives, and other interested people may 
participate in stakeholder meetings that occur before a rule Is proposed. Once the Agency publishes a 
proposal, there is a comment period open to any member of the public to provide comment on the 
proposed rule. These comments are considered before the agency takes final action. 

There are many ways in which EPA can interact with the public in carrying out our work, and if 
confirmed, f can examine how to improve such opportunities. 
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At the hearing, Ms. McCarthy was asked If EPA had ever changed the terms of a settlement agreement 
in direct response to public comments. Ms. McCarthy responded that she did not know. Please 
respond for the record whether EPA has ever changed the substance of settlement agreements in 
response to public comments. Please identify every instance in which EPA changed the substance of a 
settlement agreement based on public comment and identify the change. 

Response: My staff has made me aware of some instances in which EPA has changed the substance of 
Clean Air Act settlement agreements in response to public comments. For example, after receiving 
adverse comments on a proposed settlement agreement regarding the technology and residual risk 
review for more than 25 source categories, EPA modified deadlines for taking proposed or final actions 
and clarified the scope of such actions fora number of source categories before finalizing the 
agreement. However, I am not aware of every instance in which EPA has made such a change. 


EPA entered into a settlement agreement with WildEarth Guardians and the Sierra Club on regional 
haze. The states have since insisted that under the Clean Air Act, they should be the lead regulators 
on this matter. Did EPA consult with the affected states before the agency settled with the Sierra 
Club and WildEarth Guardians? 

Response: Although the Clean Air Act gives States the lead In addressing regional haze, if States do not 
take action consistent with the Act on a timely basis, the Act obligates EPA to take action. EPA was sued 
to set new deadlines because States and EPA had not taken required actions. We published the 
proposed settlement agreement in the Federal Register and received and considered comment on it 
from the States and other interested members of the public before finalizing the agreement. 


At the hearing, In response to questions on regional haze, Ms. McCarthy stated that, "We worked very 
closely with States on regional haze issues, and we worked hard to make It a State implementation 
plan to the extent that we can." Yet, we know that EPA has rejected several state implementation 
plans. What are the limitations EPA faces that would lead the agency to reject a state implementation 
plan? If EPA is seeking to work with the states, why are these states currently suing EPA to challenge 
EPA's action on regional haze? 

Response; EPA can only approve State implementation plans that are consistent with the Clean Air Act 
and our regulations. I am committed to working with States so that more of these plans can be 
approved and litigation can be avoided. 


BACT standards apply to individual sources on a case-by-case basis. They generally are more stringent 
*-■ and by law may not be less stringent - than Clean Air Act new source performance standards (NSPS), 
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which the EPA establishes for categories of industrial sources. In other words, NSPS are the “floor'' or 
minimum emission control standards for BACT determinations. Is that correct? 

Yes. The Clean Air Act specifies that BACT for a source cannot be less stringent than an 
applicable NSPS. Thus, when EPA completes an NSPS for a source category, BACT 
determinations that follow for applicable sources would need to consider the levels of the 
pollutant standards and the supporting rationale of the NSPS. 


If BACT does not require fuel-switching, we should have no reason to expect that NSPS would require 
fuel switching or “redefine the source" to impose identical C02 control requirements on coal boilers 
and on gas turbines, is that correct? 

EPA's GHG Permitting Guidance (March 2011) says: “ a permitting authority retains the 
discretion to conduct a broader BACT analysis and to consider changes in the primary fuel in 
Step 1 of the analysis." Thus, EPA never ruled out the possibility that a permitting agency could 
require that an applicant consider natural gas, or other cleaner fuels, when proposing a coal- 
fired EGU. However, it Is important to note that under the proposed carbon pollution standard 
for new power plants, companies would not be required to build natural gas combined cycle 
units; they would be required to meet a standard of 1000 Ibs/MWh, which can be met either 
through the use of natural gas or by burning coal along with carbon capture and storage. The 
agency is still actively considering a wide range of comments on this issue, and any final decision 
will reflect careful consideration of the issue. 

In their guidance establishing what could be considered Best Available Control Technology (BACT) for 
regulating GHGs in the permitting process, EPA stated that fuel-switching from coal to natural gas 
would not and could not be considered BACT: Since NSPS are traditionally interpreted to set the BACT 
“floor" for permitting purposes, how can a NSPS that eliminates the ability to construct new coal units 
without the implementation of commercially infeasible carbon capture and storage (CCS) be 
consistent with EPA's previous guidance? 

As explained in responses to related questions, the statement that "EPA stated that fuel- 
switching from coal to natural gas would not and could not be considered BACT" is not entirely 
correct. While EPA did not propose that CCS represented BSER, EPA stated In the preamble of 
the proposed NSPS rule that "CCS is technologically feasible for implementation at new coal- 
fired power plants and its core components (CO? capture, compression, transportation and 
storage) have already been implemented at commercial scale." {77 FR 22414}. As noted in 
answers to other questions, several commercial-scale coal-fired power plants with CCS are 
currently progressing, and EPA's view is that coal-fired units can meet the proposed limit. The 
agency is still actively considering a wide range of comments on these issues, and any final 
decision will reflect careful consideration of these issues. 

The Air Office's PSD and Title V Permitting Guidance for Greenhouse Gases, both as proposed in 
November 20102 and as adopted in March 2011, similaiiy states that the “initial list of control options 
for a BACT analysis does not need to include 'clean fuel' options that would fundamentally redefine 
the source." In other words, an applicant would not be required to “switch to a primary fuel type 
other than the type of fuel that an applicant proposes to use for its primary combustion process." In 
addition, a Q&A document published along with March 2011 guidance asks whether “fuel switching 
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(coal to natural gas) should be selected as BACT for a power plant?" The document answers: "No." It 
goes on to state that BACT for C02 should "consider the most energy efficient design/' but "does not 
necessarily require a different type of fuel from the one proposed," These documents suggest that 
the EPA will not require fuel switching in BACT determinations. Was that a reasonable conclusion for 
Congress and electric utilities to draw at the time? 

That is a reasonable interpretation, and EPA continues to believe that its BACT guidance is 
reasonable for the specific purposes for which the guidance is intended. 


In most cases, the EPA is required to document a threat to public health or the environment before 
Issuing a new regulation. But evidence abounds that the agency routinely relies upon speculative and 
poorly constructed computer models to justify its rulemaking. The Government Accountability Office, 
among others, has revealed serious shortcomings in the agency's scientific analyses. Unjustified 
regulations misdirect resources from real threats, and thus jeopardize public health and safety. What 
actions, if any, will you take to ensure that the agency applies the best science available through 
rulemaking? 

EPA works to ensure the use of the best available science, including though compliance with its 
Data Quality and Peer Review Guidelines which respond fully to Federal standards established 
by the Office of Management and Budget. I Intend to continue the agency's ongoing efforts to 
ensure that scientific and technical information that is intended to inform or support agency 
decisions continues to be based on the best available science. 


The final Boiler MACT and related Non>Hazardous Secondary Material (NHSM) rule published at the 
beginning of this year are a significant improvement compared to where EPA started and better than 
the December 2011 reproposal. EPA promised in the final NHSM to amend the list of non-waste fuels 
to include (1) paper recycling residuals, (2) processed construction and demolition wood, and (3) 
railroad crossties. We have been hoping EPA would start this supplemental rulemaking quickly given 
the existing, extensive record and new information provided since the rule was promulgated showing 
how EPA's criteria for listing have been met. However, EPA has not announced a schedule for this 
critical action. Facilities need to know very soon for compliance purposes whether materials they 
have relied upon in the past as important energy sources will remain fuels. Uncertainty or failure by 
EPA to act will result in facilities abandoning the use of high energy residuals and filling up landfill 
space and being replaced by fossil fuels; clearly not a good environmental outcome. When do you 
plan to start this supplemental rulemaking? 

Response: The Agency committed to issuing the Nonhazardous Secondary Materials (NHSM) categorical 
listing rule in a timely manner. I understand that, recently, the Agency received important new 
information from industry that will inform the rulemaking. If confirmed, I am committed to keeping the 
Committee apprised of ongoing NHSM rulemaking efforts. 
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In response to petitions from environmental organizations to initiate a 404(c) veto process for a 
potential mine site in Bristol Bay before a permit application was submitted, EPA ~ pointing to its 
authority under CWA Sec. 104 - initiated a draft watershed assessment that involved the crafting of a 
hypothetical mining scenario in Bristol Bay. EPA has stated that the assessment will not have any 
legal consequences, but also that it is intended to provide a scientific and technical foundation for 
decision-making. How exactly does EPA intend to utilize this study under your leadership? 

Response: I understand that EPA Is currently undertaking a peer reviewed study of the potential impacts 
of large scale mining on the Bristol Bay Watershed. If Tm confirmed, I commit to learn more about the 
process and the assessment and I would happy to follow up with you. 


EPA has full authority under the well-established Sec. 404 process to review any future permit 
application submitted to make a determination as to whether or not there will be any of the 
unacceptable adverse effects listed in CWA Sec. 404(c) at the disposal sites being considered by the 
U.S. Army Corps of Engineers, including unacceptable impacts to fishery areas and wildlife. Why, 
then, is EPA using its limited resources to conduct a watershed assessment on a hypothetical mining 
scenario that even EPA's scientific review panel found did not accurately reflect the conditions of a 
real mine, rather than allow the companies that have invested millions of dollars to submit their 
proposal which EPA would then review? 

Why does the draft assessment only focus on two hydrologic units in the watershed and assume that 
such a small area is representative of a 40,000 square mile region? 

Why did EPA not note the risk assessment scenarios in their proper explanatory context, as they 
would have been in a typical risk assessment document? 

Why did EPA fail to address mitigation and Impact avoidance or minimization actions that would 
undoubtedly be included in any actual mine plan? 

What impact do you think EPA's actions with respect to Bristol Bay will have on Investment in U.S. 
property and natural resource development? 

Has EPA considered the positive environmental justice impacts high-paying jobs and tax revenue will 
have on the region? 

Response (to the six questions above): I understand that EPA is currently undertaking a peer reviewed 
study of the potential Impacts of large scale mining on the Bristol Bay Watershed. I understand the need 
to ensure that the Agency is spending the taxpayer's money wisely. If I'm confirmed, I will review the 
study carefully. I understand that the Agency has already undertaken one expert peer review, and has 
begun a second round of review of the revised draft. I believe that strong science is crucial for all the 
work EPA does, and incorporating peer review helps to address such technical Issues. I understand that 
the Agency has publicly stated that no regulatory decision would be made until the science is fully 
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understood, and that it is premature for speculation on economic impact. 


Section 112(r)(lj of the Clean Air Act is commonly used in EPA enforcement actions as a "General 
Duty" provision. It requires owners and operators of stationary sources of emissions to identify and 
prevent accidental releases of hazardous substances. Although the section states that "it shall be the 
objective of the regulations and programs authorized" under 112(r) to prevent accidental releases and 
to minimize the consequences of any such release, EPA has yet to issue any regulations or 
enforcement directives identifying what is expected of these sources. In recent years, EPA has 
increasingly used the General Duty provision to impose substantial penalties on facilities. This 
situation has created uncertainty for industry, leaving questions about the consistency of how 
compliance is measured and when compliance has been achieved, in addition to this uncertainty, 
certain interest groups are now catling on EPA to use the provision to regulate chemical facility 
security, regardless of the fact that the subsection is clearly limited to "accidental releases." 
Furthermore, in the Homeland Security Appropriations Act of 2007, Congress explicitly assigned 
jurisdiction over security to the Department of Homeland Security (DHS). What is your position on 
EPA's role in regulating chemical facilities using the General Duty Clause? Do you believe that 
legislation is needed to clarify the use of the ciause as weli as ensure its proper application by 
affirming that jurisdiction of chemical facility security remains with DHS, as Congress intended? Why 
or why not? 

Response: I understand that there are several laws, including the Emergency Planning and Community 
Right-to-Know Act and Clean Air Act 112(r), which require facilities to report to the community the 
chemicals at their site and establish and maintain a program for preventing accidental releases of those 
chemicals. However, I have not had direct experience implementing Section 112(r)(l). Although it is in 
the Clean Air Act, it is implemented by the Office of Solid Waste and Emergency Response, not the 
Office of Air and Radiation. I understand that EPA is working with federal agencies, including the 
Department of Homeland Security, to address chemical safety issues by identifying common issues 
related to chemical safety and leveraging federal resources to resolve them. If I'm confirmed. I'd be 
happy to explore these issues with your office. 


EPA makes several statements and assumptions regarding CCS in the proposed standards, and 
proposes that new coal fired units could comply with the rule through a 30 year "averaging" option 
that would allow them to deploy CCS in year 11 of operation and average their emissions over a 30 
year span: While conceding that CCS does not meet the requirements of BSER, EPA claims that CCS is 
an available compliance option. In your estimation, is CCS commercially feasible today? 

In the proposed carbon pollution standards for new power plants, EPA did not declare that CCS 
is not BSER, The agency is still considering a wide range of comments on the proposal, including 
on this issue, and we will of course take these comments into consideration in taking any final 
action on the proposal. The EPA stated in the preamble of the proposed rule that "CCS is 
technologically feasible for implementation at new coal-fired power plants and its core 
components (CO 2 capture, compression, transportation and storage) have already been 
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implemented at commercial scale." [77 FR 22414]. As explained in response to other questions, 
era's view is that new coal-fired units can meet the proposed limit. While a number of 
commenters have pointed out concerns about the current availability of CCS, others have noted 
that a number of full scale commercial projects are currently in development. The agency is still 
actively considering a wide range of comments on this issue, and any final decision will reflect 
careful consideration of the issue. 

Are there any CCS plants that are deployed and demonstrated on a large scale? 

A number of full scale commercial projects are currently in development, including Southern 
Company's Kemper Project, which is more than 75% complete; the Texas Clean Energy Project 
(TCEP), which has signed contracts for electricity, C02 and other products from the plant and 
hopes to close financing this summer; and, the California Hydrogen Energy Center Project, which 
is currently undergoing regulatory review in California. In addition, for more than a 
decade, Dakota Gasification Company’s Great Plains Synfuels Plant in Bismarck, North Dakota, 
has been capturing and storing approximately 1.6 million tonnes of CO 2 per year. 

EPA has stated that the proposed GHG NSPS will promote the development of CCS in the United 

States. How do you expect the rule to do so? 

The proposed rule would promote development of CCS because it would set emission limits 
that, in the case of coal- or petroleum coke-fire units, would require use of CCS at a moderate 
level. A number of full scale commercial projects are currently in development, including 
Southern Company's Kemper Project, which is more than 75% complete; the Texas Clean Energy 
Project (TCEP), which has signed contracts for electricity, C02 and other products from the plant 
and hopes to close financing this summer; and, the California Hydrogen Energy Center Project, 
which is currently undergoing regulatory review in California. 

Is there an existing and robust transportation pipeline system available to handle the C02 captured by 
CCS? 


Carbon dioxide has been transported via pipelines in the U.S. for nearly 40 years. Approximately 
50 million metric tons of COj are transported each year through 3,600 miles of pipelines. [77 FR 
22392] 

Similarly, is there a legal and regulatory framework available to handle the sequestration of C02 

captured through CCS? Is there a liability and insurance framework in place? 

For over five years, EPA has worked to establish a regulatory framework under the Safe Drinking 
Water Act (SDWA) and Clean Air Act (CAA) to facilitate CCS deployment. Under SDWA and 
through the Underground Injection Control Program, EPA established minimum Federal 
requirements to ensure that geologic sequestration wells are appropriately constructed, tested, 
monitored, and closed to ensure protection of drinking water. Under the CAA and through the 
Greenhouse Gas Reporting Program, EPA outlined requirements for quantifying the amount of 
C02 captured and geologically sequestered. With respect to liability and insurance, the 2010 
Interagency Task Force on Carbon Capture and Storage found that existing mechanisms related 
to long-term liability could be adequate to facilitate the initial commercial-scale CCS projects, 
and projects have been proceeding under existing laws. 
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In what year do you expect CCS to be commerciaily viable, given current funding? 

EPA stated in the preamble of the proposed rule that "CCS is technologically feasible for 
implementation at new coal-fired power plants and its core components (CO 2 capture, 
compression, transportation and storage) have already been implemented at commercial scale." 
[77 FR 22414]. As noted in response to one of your other questions, a number of full scale 
commercial projects are currently in development (please see response to question 76 for more 
information). 

Carbon Neutrality / GHG: 

in a reversal of precedence and established practice, EPA in the GHG Tailoring Rule, between 
proposed and final and without opportunity for public comment, treated biomass the same as fossil 
fuels rather than recognizing that biomass actually recycles carbon and does not increase carbon in 
the atmosphere. A partial recognition of this mistake was the 3-year deferral by the Agency of the 
regulation of biomass under the Tailoring Rule to review the science and policy. While an EPA 
convened Clean Air Act Science Advisory Board Panel submitted recommendations, these suggested 
remedies are complex, difficult to implement, and again unnecessary. So as to not miss the end of 
the deferral period in June of 2014 and inadvertently keep a flawed policy change in place, a final 
policy consistent with the science that encourages biomass as an energy source and accounts for the 
natural recycling of the biomass carbon Is necessary. Can you imagine a scenario whereby EPA would 
not recognize the well-established science supporting the carbon neutrality of biomass combusted for 
energy by forest products manufacturers and others? As EPA Administrator, will you work with me 
and ail affected industries to ensure that renewable biomass remains a carbon neutral fuel, and as 
such, receives favorable treatment in the permitting program? 

The purpose of the 3-year deferral Is to give EPA time to conduct a detailed examination of the 
science associated with biogenic CO 2 emissions and to consider the technical issues that the 
agency must resolve in order to account for biogenic C02 emissions in ways that are 
scientifically sound and also manageable In practice. In September 2011, EPA submitted its 
draft "Accounting Framework for Biogenic CO 2 Emissions from Stationary Sources" to the 
Science Advisory Board (SAB) for peer review. EPA is considering the September 2012 SAB Peer 
Review Report now, and will determine the most technically sound approach for treatment of 
biogenic CO 2 in a regulatory context as the agency reviews the report and Its recommendations. 


Do you or will you support a carbon tax? More specifically, what is your sentiment with respect to the 
Boxer-Sanders bill? 

Response: The Administration has not proposed a carbon tax, nor is it planning to do so. The President 
has repeatedly called on Congress to act to address the growing threat posed by climate change. In the 
State of the Union, the President made clear that while he still expects Congress to act on this vital issue, 
but if Congress will not take action on this important Issue he will continue to build on the progress 
underway by his Administration to confront this threat. 
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Can you comment on Australia's experience with a carbon tax? 
Response: 1 am not familiar with the details of Australia's carbon tax. 


We have ail heard the claims that If the US acts then other countries will follow. Can ERA provide this 
committee which examples of specific countries that will follow the US lead if the US adopts more 
stringent regulations on existing power plants? 

During my tenure at EPA, I have seen that the United States is recognized as a global leader in 
many aspects of environmental protection and many countries look to the United States for 
leadership in this area. Although 1 would defer to the State Department with regard to the 
positions and commitments of specific countries in this area, I believe that U.S. leadership in 
reducing carbon pollution will encourage greater action from other countries and will enhance 
U.S. leverage in international climate discussions. 

If all the regulations enacted or being contemplated with respect to greenhouse gases are fully 
implemented, what the impact be on global concentrations of greenhouse gases and on global 
average temperature? Please cite your source. 

To respond to your precise question would require more specific information about the current 
or potential future regulations to be considered. The common sense regulations to address 
greenhouse gases that EPA has undertaken under this administration will achieve significant 
emission reductions. The light-duty vehicle emissions and fuel economy standards that EPA and 
NHTSA have established for model years 2012-2025, for example, are expected to result in 
reductions of over 6 billion metric tons carbon dioxide equivalent over the lifetime of these 
vehicles. Further actions, from both the United States and all of the major emitting countries, 
will be necessary to achieve the reductions that science indicates are necessary to address 
climate change. 

If the US has committed to a specific course of action through regulations, what leverage would U.S. 
diplomats have to craft international compromises on climate issues? 

I would defer to the State Department with regard to the positions and commitments of specific 
countries in this area and more generally with regard to the conduct of international climate 
negotiations. That said, I believe U.S. leadership in reducing carbon pollution will encourage 
greater action from other countries and will enhance U.S. leverage in these discussions. 


CBA: 

In March of 2011 EPA released a report: "The Benefits and Costs of the Clean Air Act from 1990 to 
2020" that estimated that the monetized benefits of CAA regulations would be 2 trillion dollars 
annually by 2020 with cumulative benefits reaching $12 Trillion. Nearly all of the benefits came from 
avoiding 230,000 premature deaths annually in 2020 due to reductions in fine particulate emitted into 
the air we breathe. EPA stated that monetized benefits exceed costs of compliance by a 30 to 1 
factor. What value did EPA use for a premature death avoided (PDA)? How was that value 
determined? Just how long was the PDA avoided? Was the same benefit used regardless of the time 
period of avoided mortality? Did the National Research Council suggest In a 2008 report to EPA that it 
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was more appropriate to use of the value of statistical life years (VSLY) saved for determining a value 
of a PDA? Did EPA incorporate that recommendation? 

In the March 2011 study, estimated reductions in premature mortality were monetized using 
era's standard default Value of Statistical Life (VSL) methodology, which is based on 26 
premature mortality valuation studies and Is expressed as a statistical distribution with a central 
value of $8.9 million {in year 2006 value dollars) for premature mortality risk reductions 
projected for the year 2020. This mortality valuation methodology was explicitly peer-reviewed 
by the statutorily-prescribed Advisory Council for Clean Air Compliance Analysis (Council) for use 
in developing the primary results of the March 2011 study. The VSL is applied to monetize the 
value of incremental reductions in population-wide mortality risks for each year analyzed. 


EPA does not interpret the 2008 National Research Council (NRC) study you reference as 
expressing a preference for a value of statistical life years (VSLY) approach. To the contrary, the 
NRC report expresses a preference for a VSL approach in stating that "...the committee 
recommends the use of a constant WTP {Willingness to Pay] and corresponding VSL as the most 
scientifically supportable approach to monetary valuation of ozone-related mortality risk given 
the information available in the epidemiologic and economics literature." Consistent with that 
approach, the March 2011 report relied on the peer-reviewed, EPA standard VSL methodology 
for primary results but also estimated life-years gained and life expectancy gained using a 
dynamic population model, and these results were used as inputs to the economy-wide 
modeling conducted for the study. 


The Office of Chemical Safety and Pollution Prevention has been engaged in negotiations with 
Industry to develop an enforceable consent agreement for an environmental monitoring program of 
the effluent of octamethylcyclotetrasiloxane (04). We understand the Agency has recently advised 
the industry stakeholders that it will submit the draft agreement to "peer consultation." We are 
troubled by this proposed action as It does not afford the protections of a formal peer review to 
interested parties. This could be a very one*sided process and give the Agency the ability to claim the 
need for a far more extensive and unnecessarily expensive monitoring program. Will you commit to 
either abandon the peer consultation proposal or elevate it to an independent forma! peer review by 
the Agency's Science Advisory Board or an equivalently independent body? 

Response: I am committed to ensuring the safe manufacture and use of chemicals in this country. I am 
equally committed to following the processes laid out in the agency's Peer Review Handbook on issues 
related to peer consultation and peer review. I can assure you and this committee that any review 
process for this or other chemicals will be consistent with the agency's peer review guidelines. 


For chemicals management# the Agency has traditionally used an approach where the risks associated 
with a chemical are systematically evaluated first. If risks are identified that merit the introduction of 
risk management intervention# EPA separately assesses risk management instruments that would be 
the most appropriate. Will the Agency continue to use this tiered approach where risks are assessed 
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separately from consideration of the need for risk management? Some regional regulatory 
authorities, most notably the Europeans, are increasingly using hazard as the basis for proposing 
regulatory restrictions for industrial chemicals. This appears especially the case for controversial 
human health endpoints, such as endocrine activity, where the science in still evolving. Will EPA 
continue to use risk as the basis for regulating industrial chemicals?" 

Response: It is my understanding that currently under TSCA, the EPA is required to use risk as a basis for 
risk management activities, recognizing the need to act in the absence of scientific certainty, i also 
support the Administration's interest in reforming this outdated law and, if confirmed, look forward to 
working on it with you and this committee. 


The Agency proposed a coal combustion residuals (CCR) rule in 2010, and that rule has not been 
finalized. At the same time EPA has made a commitment to propose revised effluent guidelines for 
the steam electric industry by April 19 and then finalize the guidelines by May 2014. How does the 
Agency plan to ensure coordination between these two rules, which involve many of the same 
wastestreams? 

Response: It is my understanding that as part of a recent proposal to reduce pollution from steam 
electric plants, EPA also announced its Intention to align that proposed rule with the proposed coal ash 
rule and stated that such alignment could provide strong support for a conclusion that regulation of CCR 
as non-hazardous could be adequate. The two rules would apply to many of the same facilities and 
would work together to reduce pollution associated with coal ash and related wastes. EPA Is seeking 
comment from industry and other stakeholders to ensure that both final rules are aligned. If confirmed, 

I would continue to work to ensure that these two proposed rules are appropriately coordinated. 


EPA is still considering two regulatory options for coal ash - the first would regulate coal ash under 
RCRA's Subtitle C hazardous waste program and the second would regulate coal ash as a non- 
hazardous waste under RCRA's Subtitle D program. Both options have their drawbacks, especially in 
my view the Subtitle C option, and EPA has received approximately 450,000 comments on the 
proposal identifying major shortcomings with both approaches. Given this, last year the Senate 
introduced bi-partisan legislation ( S. 3512) that would establish federal non-hazardous waste 
standards for the management of coal ash under RCRA Subtitle D. I expect similar legislation to be 
introduced shortly in the House. The legislation draws from the key components of EPA's proposed 
Subtitle D regulatory proposal and would allow the States to take the lead in implementing 
enforceable permit programs for coal ash, with EPA ensuring that State programs meet the federal 
standards or, if not, EPA would implement and enforce the federal controls for coal ash. in light of the 
controversy surrounding EPA's regulatory options, would you support federal legislation along the 
lines of S. 3512 that would create a federal regime for the management of coal ash? What would be 
the key criteria that EPA would like to see in federal legislation for coal ash? Do you agree with the 
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views of ECOS, ASTSWMO and individual state agencies that the states are up to task of implementing 
federal controls for coal ash?" 

Response: i am not familiar with the provisions of that particular legislative proposal; however, if 
confirmed, I would be happy to take a look at that and/or other bills and to provide feedback at that 
time. 


Suzanne Rudzinski, Director of the Offlce of Resource Conservation and Recovery, on Oct. 11, 2012, 
documented in a declaration to the U.S. District Court for the District of Columbia in Appalachian 
Voices V. Jackson (Civ. No. l:12-cv-00523-RBW} why the agency could not promulgate a final rule on 
the disposal and management of coal combustion residuals in surface impoundments and landfills in 
the six-month timeframe requested by plaintiffs. Ms. Rudzinski told the court that EPA could not 
meet that deadline because "such a schedule does not provide EPA with the time necessary to allow 
sound-decision making, and would result in final agency actions that, in [her] view, are neither 
scientifically sound nor legally defensible." EPA's semi-annual regulatory agenda provides no 
projected date for completion of this rulemaking. What are EPA's plans for issuing a final rule? 
Specifically, what are the major actions EPA plans to complete prior to issuing a final rule and the 
projected deadlines for completing those actions (i.e., plans for issuing a notice of data availability or 
any other rulemaking steps requiring public comment)? Can you assure us that EPA will not define 
coal ash as a hazardous waste? 

Response: It is my understanding that as part of a recent proposal to reduce pollution from steam 
electric plants, EPA also announced its intention to align that proposed rule with the proposed coal ash 
rule and stated that such alignment could provide strong support for a conclusion that regulation of CCR 
as non-hazardous could be adequate. The two rules would apply to many of the same facilities and 
would work together to reduce pollution associated with coal ash and related wastes. EPA is seeking 
comment from Industry and other stakeholders to ensure that both final rules are aligned. If confirmed, 

I would continue to work to ensure that these two proposed rules are appropriately coordinated. 


Coal Power Plant Closings: 

A large number of plants are expected to retire in 2015/16 - as the economy recovers and electric 
demand recovers. Experts expect regional problems because there are areas not served by natural 
gas pipelines where needed infrastructure may not be able to be put in place in this time frame or 
where replacement plants cannot be permitted and built within this time frame. MiSO has done an 
analysis that shows 9% of capacity (12.9 GW at last estimate) is closing and there is probably not 
sufficient gas Infrastructure to serve existing demand let alone new demand. Did EPA examine 
natural gas availability when you issued the Utility MACT rule, CSAPR, the PM NAAQS and NSPS for 
GHGs? 


Electric utilities, grid operators and electric regulatory bodies, like state public utility 
commissions, have a wide variety of options for meeting electric demand. EPA conducts 
detailed analysis to support its actions and projects that fuel diversity will be maintained in the 
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future so that the full range of electric generating resources is maintained, helping to ensure 
reliability. This includes coal and natural gas -since natural gas is the primary fuel that responds 
during time of high system demand. EPA analysis projects that areas experiencing coal 
retirements will also retain significant coal capacity and an adequate mix of diverse generating 
resources. EPA takes into account the availability of natural gas pipeline capacity to meet the 
needs of natural gas generators when conducting analyses of its power sector rules. 

EPA has not done a cumulative analysis of the impact of its many recent regulations affecting power 
plants. There has been no government analysis by any government agency of which plants are closing, 
where they are located and whether or not the area has natural gas infrastructure in place or can be 
supplied with additional supplies of natural gas in existing infrastructure. Certain sections of the 
country are very coal dependent while others have little coat generation. Ten states depend on coal 
for over 70% of generation; 11 states are 50'70% dependent. These states will experience 
disproportionate impacts including higher costs. Is this something EPA examined? Does this concern 
you? 


Electric utilities, grid operators and electric regulatory bodies, like state public utility 
commissions, have a wide variety of options for meeting electric demand. Many existing coal 
plants are already very well controlled for pollution, and other coal plants have the ability to 
retrofit with widely available pollution control technologies. External analysts, including GAO', 
CRS‘', the Bipartisan Policy Center'", and Analysis Group'^,have found that decisions to retire 
some of the country's oldest, most Inefficient, and smallest coal-fired generators are driven in 
large part by economic factors— primarily low natural gas prices, relatively high coal prices, and 
low regional electricity demand growth. EPA performs detailed regulatory impact analyses of its 
power sector rules, including estimates of potential impacts on the mix of generation resources 
as well as electricity prices, and these analyses are publicly available and subject to notice and 
comment. 

Have EPA regulations played a role in the premature closing of coal-fired powerplants? 

A number of factors may influence an owner/operator's business decision to retire a plant; in 
some instances, environmental rules may be a part of the equation. External analysts, including 
GAO'', CBS'", the Bipartisan Policy Center''", and Analysis Group''*", have found that decisions to 


' Government Accountability Office - "EPA Regulations and Electricity: Better Monitoring by Agencies Could 
Strengthen Efforts to Address Potential Challenges" http://www.Rao-gov/a5sets/600/592542.pdf 
Congressional Research Service - "EPA's Regulation of Coal-Fired Power: is a "Train Wreck" Coming?" 
http://instdeepa.com/iwpfile.html?fiie=aug2011%2Fepa2011 1545.pdf 
Bipartisan Policy Center - "Environmental Regulation and Electric System Reliability" 
http://bipartisanpoiicv.org/iibrarv/report/environmental-reeulation-and-electric-sv5tem-reiiabilitv 
Analysis Group - "Why Coal Plants Retire" 

http://www.analvsiseroup.com/uploadedFiles/News and Event5/News/2012 Tierney WhvCoaiPiantsRetire.pdf 
'' Government Accountability Office - "EPA Regulations and Electricity: Better Monitoring by Agencies Could 
Strengthen Efforts to Address Potential Challenges" http://www.gao.eov/assets/600/592542.pdf 
Congressional Research Service - "EPA's Regulation of Coal-Fired Power: Is a "Train Wreck" Coming?" 
http://insideepa-com/iwpfile.htmi?fiie=aug2011%2Fepa2011 1545.pdf 
Bipartisan Policy Center - "Environmental Regulation and Electric System Reliability" 
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retire some of the country's oldest, most Inefficient, and smallest coal-fired generators are 
driven in large part by economic factors— primarily low natural gas prices, relatively high coal 
prices, and low regional electricity demand growth. 

Bloomberg Government recently put together a comparison chart of various estimates of plant 
closures made by government agencies and private financial firms and other experts. EPA's estimate 
in December 2011 of plant closures resulting from EPA's regulation at 17.5 GW. The ElA estimated 49 
GW in July 2012, most of it within 5 years but put the overall range at 34 GW to 70 GW. Other private 
sector groups have estimated coal plant closures at 34.5 GW to 77 GW. Is it concerning to you that 
EPA's estimate constitutes such an outlier? 

A number of economic factors influencing retirements well beyond EPA's clean air rules are 
included in these non-EPA figures. External analysts, including GAO'^ CRS^ the Bipartisan Policy 
Center’*', and Analysis Group"', have found that decisions to retire some of the country's oldest, 
most inefficient, and smallest coal-fired generators are driven in large part by economic 
factors— primarily low natural gas prices, relatively high coal prices, and low regional electricity 
demand growth. Because EPA's power sector analyses look at the effects of its rules alone to 
evaluate incremental Impacts, EPA's analyses are not comparable to other assessments that also 
take into account broader economic factors. 

EPA regulations and low natural gas prices are leading many utilities to fuel switch from coal- to 
natural gas-fired generation. However, it is not clear yet whether there will be sufficient pipeline 
infrastructure or storage to accommodate the greater use of natural gas by electric utilities. And as is 
evidenced in your home region of New England, a region heavily reliant on natural gas for electric 
generation, there are issues with pipeline capacity and competing demand for gas for home heating. 
Electricity prices in New England were four to eight times higher than normal In February 2013 
because of the lack of fuel diversity. And New England is not the only region of the country with 
potential reliability concerns. A January 2013 EPA Compliance Update by the Midwest Independent 
System Operator (MISO) states the ISO has concerns about whether there is sufficient resource 
adequacy in the Midwest beginning in 2016. With the significant number of coal-fired generation 
retiring due to EPA regulations and low natural gas prices, MISO projects there will be a potential 11.7 
GW shortfall of resource adequacy in the winter of 2016 and a 3.5 GW one in the summer of 2016. 
MISO anticipates increased utilization of natural gas fuel generation that will result In "changes to the 
system's generation configuration and concerns about the ability of the current pipeline 
infrastructure's ability to deliver enough gas." Do you agree that EPA environmental regulations are 
now driving U.S. energy policy with serious implications for electric reliability and electricity prices? is 
EPA working closely with the Federal Energy Regulatory Commission to ensure the reliability of the 
electric grid and smaller load pockets facing potential generation shortfalls? Can you please provide 
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the committee with specific information about inter-agency meetings on these issues? 

EPA is working closely with FERC and DOE, as well as with grid planning authorities and other 
key stakeholders, to ensure implementation of EPA rules and requirements in a manner 
consistent with maintenance of electric reliability. EPA will continue to work with FERC, DOE, 
grid planning authorities and electric utilities to address any specific challenges that may arise. 
EPA, FERC and DOE meet regularly to coordinate on these issues. The three agencies participate 
jointly in monthly calls with key Regional Transmission Organizations, have met Jointly with 
other key planning authorities, and participate in engagement with state regulatory authorities 
and other stakeholders. With regard to your question concerning impacts of environmental 
regulations, please see the agency's responses to the previous questions. 

As you may be aware, the Federal Energy Regulatory Commission (FERC) is examining how to promote 
greater coordination between the electricity and natural gas industries. The Commission has held five 
technical conferences on this issue and plans to hold another in April. The one thing that is clear from 
all these conferences is that no one knows whether all the changes needed for fuel switching from 
coal- to natural gas-fired electric generation on this scale can be accomplished in the time needed to 
comply with EPA regulations. What involvement, to date, has EPA had with FERC on these technical 
conferences? Has the agency considered providing utilities with more time to comply with 
regulations (by perhaps providing larger spacing between regulations) in order to allow the 
infrastructure upgrades and market reforms (e.g., synchronization of scheduling between electricity 
and natural gas markets) needed to enable this massive amount of fuel switching? 

era's Clean Air Act power plant rules provide flexibility to help ensure a path forward for ail 
types of electric generators. Additionally, EPA regulations and guidance have provided tools to 
allow for planning flexibility in response to reliability challenges. For example, EPA has taken 
steps to ensure broad availability of an additional year to comply with the MATS rule where 
needed for technology installation, including in situations implicating reliability considerations. 

In addition, concurrent with the final MATS rule EPA has identified a clear pathway for up to one 
additional (fifth) year to come into compliance where needed to address a documented 
reliability issue. EPA is working closely with FERC and DOE, as well as with grid planning 
authorities and other key stakeholders, to ensure implementation of EPA rules and 
requirements in a manner consistent with maintenance of electric reliability. 

During extreme weather conditions whether cold, hot or hurricane - there is great value in a "coal 
pile" that can be deployed at those times. If it were only market conditions, or the current lower price 
of natural gas, coal plants would not close - utilities would simply run gas plants more, run coal plants 
less but keep them in the generation mix for future needs. Electric reliability Is challenged during 
exactly these weather related events. Are you concerned that a major emergency back-up resource- 
that "coal pile" - will not be available in future weather emergencies? 

era's Clean Air Act power plant rules provide flexibility to regulated entities to help ensure a 
path forward for generating units of all types. EPA analyses conducted in support of its power 
plant rules project that fuel diversity will be maintained in the future, helping to ensure 
reliability. This Includes coal and natural gas -since natural gas is the primary fuel that responds 
during time of high system demand. EPA analysis has shown that areas experiencing coal 
retirements will also retain significant coal capacity and an adequate mix of diverse generating 
resources. EPA also takes Into account the availability of natural gas pipeline capacity to meet 
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the needs of natural gas generators when conducting its analyses. EPA works closely with DOE, 
FERC, grid planning authorities and other entities with expertise related to electric reliability to 
help ensure that the agency's rules are Implemented in a manner consistent with maintaining 
electric reliability. 

Can you remember any instance in which EPA has disagreed with a State's approach on an 
environmental issue and ultimately decided that the State was correct? 

Response: I do have experience both at EPA and in my work with the States of EPA and a State working 
together to resolve issues in a mutually agreeable fashion. For example, EPA and the State of New 
Mexico initially disagreed on the regional haze implementation plan for the San Juan Generating Station, 
However, after working together, the parties were able to come to an agreed upon path forward. That 
collaboration with state and local governments is something that I would hope to bring to the job of 
Administrator if confirmed. 


On March 29, 2013, the Department of Justice filed a cert petition asking the Supreme Court to 
reverse the decision by the D.C. Circuit striking down EPA's Cross State Air Pollution Rule (CSAPR). 

This cert petition makes certain claims about the impact of the Court's decision that appear to be 
inconsistent with statements that you recently made to the U.S. General Accountability Office (GAO), 
in a letter dated January 7, 2013, to David Trimble of the GAO, you stated as follows: Annual 2012 
S02 emissions levels from power plants within the CSAPR region are on track to be 23% below what 
CSAPR would have required in 2012. Similary, annual NOx and ozone season NOx emissions In the 
CSAPR region are projected to be 12% and 5% below what CSAPR required for 2012." Vet the cert 
petition to the Supreme Court asserts that "By vacating the Transport Rule [CSAPR], . . . the court of 
appeals' decision will directly and negatively affect the public health." How does the court of appeals' 
decision "directly and negatively affect the public health" if emissions from power plants are well 
below the levels that would have been required under CSAPR? 

Response: I can't speak to matters that are currently in litigation or to specific litigation decisions made 
by the Department of Justice. However, the brief filed by the Department of Justice speaks for itself and 
j am told that it explains, with specific citation to the CSAPR rulemaking record, the ways in which the 
EME Homer City decision directly and negatively affects the public health by delaying needed emission 
reductions and hobbling EPA's efforts to address Interstate air pollution problems. A single year of 
emissions data does not provide a complete picture and is not a substitute for having the CSAPR 
regulatory requirements in place to guarantee that those emission reductions endure over time. 
Unfortunately, in recent months, we have seen an increase in harmful emissions from some sources that 
were covered by CSAPR. 


Do you believe that EPA and the Department of Justice have an obligation to be forthright and honest 
with the Supreme Court? Do you agree that, at the very least, the statements in the cert petition 
regarding the public health impacts of the CSAPR decision could be misleading? 
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Response: I, personally, believe It Is extremely important to be forthright and honest in ail 
circumstances and especially with the courts. As noted above, the brief filed by the Department of 
Justice speaks for itself and I am told that It explains, based on specific findings made by ERA as part of 
the CSAPR rulemaking, the ways in which the EME Homer City decision directly and negatively affects 
the public health. 


In CSAPR, EPA originally proposed that Texas would not be covered under the rule because power 
plants in Texas did not ^'contribute significantly" to nonattainment problems in other states. In the 
final rule, however, EPA changed its mind and asserted that emissions from Texas would contribute 
just over one percent of the problem with projected PM2.5 concentrations at one air monitor in 
Illinois. As a result of this new projection, EPA issued a final rule that required substantial and costly 
emission reductions in Texas. In fact, emission reductions required in Texas amounted to more than 
25 percent of the total S02 reductions in CSAPR. Do you believe that EPA overreached by imposing 
such a substantial burden on Texas in the final rule? When trying to regulate interstate transport of 
emissions, do you agree with the D.C. Circuit that EPA can only regulate to the extent necessary to 
eliminate a state's contribution to downwind nonattainment? 

era's requirements of Texas in CSARR were in fact calculated as the reductions necessary to 
resolve Texas's significant contribution to nonattainment and interference with maintenance at 
downwind receptors projected to have difficulty attaining and maintaining the NAAQS without 
the rule. The D.C. Circuit Court's ruling made no finding regarding ERA's requirements of Texas 
under CSARR. ERA is moving forward to assess options that implement the interstate transport 
requirements of the Clean Air Act. As part of this effort, ERA is seeking input from Texas and the 
other states. 

Do you anticipate proposing a replacement rule for CSAPR? Will EPA ensure that states and utilities 
are given adequate time to comply with the rule? 

EPA and the states are responsible under the Clean Air Act for addressing inter-state transport 
of air pollution. EPA is assessing how to move forward to address transport pollution and Is 
taking the Court's EME Homer City opinion Into account. EPA has already invited the states to 
participate directly in the assessment of the path forward and will continue working with the 
states collaboratively in determining the next steps needed to address the threat of transported 
air pollution to public health. As these efforts continue, EPA will be mindful of the need to 
provide appropriate timelines for states and the regulated community. 

What lessons have you learned from the CSAPR experience? 

The CSAPR experience reinforces that upwind state emissions of ozone and PM precursors can 
be important contributors to levels of PM and ozone in downwind states. Reducing emissions of 
these precursors will have important public health benefits, and EPA is already working closely 
with states on further efforts to address interstate transport of these pollutants. 

Does EPA plan to return to its determination that compliance with CAIR constitutes compliance with 
BART? If not, does EPA intend to subject electric generating stations in the East to regional haze BART 
requirements? When does EPA expect do decide? 
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EPA is waiting to learn whether the Supreme Court will hear an appeal of the EME Homer City 
decision as that action wlli affect the options for regional haze and EGUs In the East. 

The agency will move as quickly as possible once the Court decides, and depending on the 
Court's decision, the options to consider will include the states' ability to rely on CAIR to satisfy 
the BART requirements or whether {if the Court were to reverse the lower court decision) states 
can continue to rely on the Cross State Air Pollution Rule (CSAPR) to meet those requirements. 

EPA had determined that electric generating units In the East that were subject to the CAIR program 
did not have to comply with regional haze best available retrofit technology (BART) requirements 
because CAIR would reduce emissions more than BART. When EPA replaced CAIR without CSAPR, it 
revoked the determination that compliance with CAIR constituted compliance with BART, and instead 
determined that compliance with CSAPR constituted compliance with BART. But now CSAPR has been 
overturned in court. Does EPA plan to return to its determination that compliance with CAIR 
constitutes compliance with BART? If not, does EPA intend to subject electric generating stations in 
the East to regional haze BART requirements on a source by source basis? When does EPA expect to 
decide? 


EPA is waiting to learn whether the Supreme Court will hear an appeal of the EME Homer City 
decision as that action will affect the options for regional haze and EGUs in the East. 

The agency will move as quickly as possible once the Court decides, and depending on the 
Court's decision, the options to consider will include the states' ability to rely on CAIR to satisfy 
the BART requirements or whether (If the Court were to reverse the lower court decision) states 
can continue to rely on the Cross State Air Pollution Rule (CSAPR) to meet those requirements. 


When will EPA produce a full analysis of the impacts of all of its power sector regulations? 

Response: EPA performs detailed analysis of the Impacts of our regulations as part of the regulatory 
impact analysis. The modeling approaches we use can take into account other rules. For example, when 
EPA modeled our mercury and air toxics (MATS) rule using our integrated planning model, those 
requirements were added on top of the existing air rules (CSAPR) which are already coded into the 
model. These models capture the Investment decisions of plant owners as they look at all of the 
Investments they will have to make over the modeled timeline. The result Is that the model captures the 
combined impact of all of these requirements on both electricity prices and electricity generating 
margins. If confirmed, I will work to ensure that future EPA rules reflect careful consideration of the 
overall state of the power sector, including the impacts of previously finalized rules. 


Section 321fa) 

In EPA's Utility MACT proposal, EPA stated that: "EGUs are the subject of several rulemaking efforts 
that either are or will soon be underway. . . . EPA recognizes that it is important that each and ail of 
these efforts achieve their intended environmental objectives in a common-sense manner that allows 
the industry to comply with its obligations under these rules as efficiently as possible and to do so by 
making coordinated investment decisions and, to the greatest extent possible, by adopting integrated 
compliance strategies." So, EPA recognizes that it needs to approach these rulemakings, to the extent 
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that its legal obligations permit, in ways that allow the industry to make practical investment 
decisions that minimize costs in complying with all of the final rules, white still achieving the 
fundamentally important environmental and public health benefits that the rulemakings must 
achieve. The upcoming rulemaking under section 111 regarding GHG emissions from EGUs may 
provide an opportunity to facilitate the industry's undertaking integrated compliance strategies in 
meeting the requirements of these rulemakings. The Agency expects to have ample latitude to set 
requirements and guidelines in ways that can support the states' and industry's efforts in pursuing 
practical, cost-effective and coordinated compliance strategies encompassing a broad suite of its 
pollution-control obligations. EPA will be taking public comment on such flexibilities in the context of 
that rulemaking. Does EPA intend to foliow through on this commitment and provide a forum in 
which EPA notifies utilities of all of the impending power sector regulations and discusses ways for 
industry to comply with all of these regulations in a least cost fashion? 

As stated in the cited portion of the preamble to the proposed utility MACT rule (later finalized 
as the Mercury and Air Toxics Standards or "MATS"), the agency's intent was to use the 
rulemaking process itself to address issues of flexibility that might support industry's efforts to 
develop integrated compliance strategies for affected sources. In developing the final MATS 
rule, for example, the agency received substantial comment suggesting ways in which the final 
rule could provide compliance flexibility and the agency adopted several of these suggestions, 
resulting, according to the Regulatory Impact Analysis for the final standards, in $1.3 billion in 
annual cost-savings relative to the proposed standards. With regard to section 111, EPA is still in 
the process of reviewing comments submitted In response to the proposed carbon pollution 
standard for new power plants under section 111(b). The agency is not currently developing any 
existing source GHG regulations for power plants under section 111(d). 


In section 402(p) of the Clean Water Act, Congress established a procedure that requires EPA to give 
Congress the opportunity to fully review and analyze EPA's rationale for expanding the federal 
regulation of stormwater before taking any regulatory action. For instance, the 402(p) report to 
Congress justifying the 1999 Phase II expansion of the stormwater regulations was submitted to 
Congress in 1995 - four years before the regulations were finalized. Will EPA follow that procedure 
for the stormwater rulemaking the Agency is currently working on? What is your anticipated schedule 
for delivery of the 402(p)5 report to Congress justifying any new post-construction stormwater 
regulations and how does that compare to your anticipated release date for the draft regulation itself 
for Public Comment? 

Response: I am not aware of a specific timetable for delivery of a 402(p) report or with the specific 
requirement you cite under the Clean Water Act; however, if confirmed, I would certainly commit to 
ensure that the Agency meet its requirements under the law. 


The recent federal District Court decision in Virginia Dept, of Transportation v. EPA {which concerned 
the Accotink Creek in northern Virginia) held that the Clean Water Act limits EPA's regulatory 
authority to "pollutants" rather than water flow and EPA chose not to appeal the case. Do you 
believe EPA presently has any authority to regulate the flow of water? Do you believe that EPA can 
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control the volume, velocity or any other characteristic of stormwater that is discharged from a point 
source, without directly relating those characteristics to a specific level of a specific pollutant that is in 
that stormwater? 

Response: I understand that the federal government chose not to appeal the decision in Virginia Dept of 
Transportation v. ERA and ERA will respect the court's decision. ERA is working closely with the 
Commonwealth to assure effective protection of Virginia waters from pollutants of concern. If 
confirmed, I look forward to working with you on this important Issue. 

We understand that a draft rule intended to clarify the Clean Water Act's definition of "Waters of the 
United States" will soon be transmitted to 0MB for review. Given how far-reaching and significant 
this regulation would be, will you commit to at least a 120 day notice and comment period for this 
rule to ensure an adequate amount of time for the public to engage in this process? Will you agree to 
withdraw the Guidance document currently being reviewed by 0MB once a draft rule Is sent to 0MB? 

Response: I understand that the Agency and the Army Corps of Engineers have submitted a guidance 
document to the Office of Management and Budget. I believe that it is important that industry, states 
and the regulators have certainty, with respect to the Clean Water Act. If I'm confirmed, I will certainly 
review this topic. 


The 8th Circuit (in Iowa League of Cities v. ERA) recently joined a long line of courts that have held that 
ERA has no authority under the Clean Water Act to regulate the source of pollution. Congress only 
delegated to ERA the authority to regulate the discharge of a pollutant. This means that ERA can set 
permit limits for discharges but cannot specify how to meet them. Will you commit that ERA will not 
propose any regulation that would attempt to impose specific control requirements on land, buildings 
or other sources of runoff, upstream from a discharge into water? 

Response; I appreciate your concern regarding this important issue. The ERA is still reviewing the Eighth 
Circuit's decision, but I want to assure you that if ERA proposes a new regulation, it would be consistent 
with the law as Interpreted by the courts. If confirmed, I look forward to working with you as we 
implement the requirements of the CWA to protect public health and water quality. 


era’s current municipal stormwater regulations only regulate stormwater flows from municipal storm 
sewers into waters of the U.S. The discharge from the municipal system is a validly regulated point 
source, but the runoff into the municipal system is nonpoint source stormwater flow. Do you believe 
that ERA has Clean Water Act authority to regulate the flow of runoff into a storm sewer? 

Response: I appreciate your interest in this issue. It is important to clarify that only point source 
discharges to waters of the U.S. require a permit under the Clean Water Act. Non-point source runoff 
into a storm sewer is generally not regulated by ERA. If I am confirmed, I look forward to talking with 
you in more detail about your concerns. 
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According to Justice Scalia in the Supreme Court's Rapanos decision, the average applicant for an 
individual Clean Water Act permit spends 788 days and $271,596 in completing the process, and the 
average applicant for a nationwide permit spends 313 days and $28,910 — not counting costs of 
mitigation or design changes. What has EPA done to reduce these regulatory costs? And what you 
intend to do as EPA Administrator to further lessen this onerous burden faced by regulated parties? 

Response: Having come from the State and local level, I understand how important it is to be able to 
obtain a permit quickly and affordably, and the need for that permit to withstand legal scrutiny. I agree 
that the requirements of the Clean Water Act need to have additional clarity. If I'm confirmed, I will 
explore ways to provide additional clarity to the regulated community. 


The current definition of fill material, finalized in May, 2002, unified the Corps and EPA's prior 
conflicting definitions so as to be consistent with each other and the structure of the CWA. The 
current rule solidifies decades of regulatory practice, and includes as fill material those materials that, 
when placed in waters of the U.S., have the effect of raising the bottom elevation or filling the water. 
However, both EPA and the Corps have stated that they are now considering revising the definition of 
fill material. What is EPA's rationale for revisiting the well-established division of the Sec. 402 and 
Sec. 404 programs? 

What specific problems is EPA seeking to address by revisiting the definition of fill material, and how 
exactly is EPA intending to address them? 

Has EPA yet considered the time and costs associated with making such a change to the two major 
CWA permitting schemes - Secs. 402 and 404? 

Response (to the three questions above): I understand the importance of clarity, with respect to the 
permitting process. If I'm confirmed. I'll work closely with the Army Corps and others to ensure that 
there is increased clarity in the permitting process. 


E15: 

In February 2013, the President of the American Automobile Association testified before Congress 
that the introduction of E15 to commerce was done "without adequate protections to prevent 
misfuelings and despite remaining questions about potential vehicle damage." In further testimony, 
he suggested that testing of E15 was far too narrow in scope and that sales should be suspended until 
further study is done on the potential full impact of E15 on all aspects of vehicles and appropriate. Do 
you believe testing on E15 should have included potential impacts on engine life and fuel pumps? Do 
you stand by EPA's conclusion that E15 is safe and reliable for consumers to use? 
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EPA issued its E15 partial waiver decisions based on an extensive review of all relevant scientific 
and engineering information. For model year 2001 and newer light-duty motor vehicles, across 
the approximately 30 studies EPA used to support its waiver decisions, which included the 
comprehensive work conducted by the Department of Energy (DOE), no issues regarding vehicle 
fuel system compatibility or engine durability arose when the fuel systems and/or engines were 
operated or tested on E15. Taken together, these studies represent the operation of hundreds 
of vehicles over millions of miles on E15 under real world and testing conditions without issue. 
The model year 2001 and newer light-duty motor vehicles continued to meet applicable federal 
emissions standards over the vehicles" full useful lives when operated and tested on E15. 

Through its waiver, EPA has concluded that E15 "will not cause or contribute to the failure of engines 
or vehicles." if you stand by EPA's conclusion, would you support legislation requiring the federal 
government should indemnify companies that sell E15 from any future liability related to the use of 
E15 in motor vehicles and motor vehicle engines? 

1 am not aware of any current proposed legislation of this nature, but in any event, the EPA has 
no position with regard to such proposed legislation if it exists. 

When the RFS was passed, gasoline demand was projected to increase for the foreseeable future. 
Now, gasoline demand is fiat or declining for the foreseeable future. Even if more E15 were used in 
the marketplace, there would not be enough room in the fuel supply, particularly given new CAFE 
standards. How does EPA plan on addressing this conflict between mandated ethanol volumes and 
decreasing fuel demand due to the Administration's CAFE standards? 

Congress mandated that increasing amounts of renewable fuel be used nationwide, while 
providing industry with flexibility to determine the most cost-effective fuel mix needed to meet 
the requirements of the law. EPA is reviewing comments submitted in response to the agency's 
proposed ruiemaking for the 2013 RFS volume standards, and will carefully consider this Input 
as It sets future RFS standards. Going forward, EPA will consider whether any further actions 
under the directives and authorities provided by Congress are appropriate to help ensure 
orderly Implementation of the program. 

Many auto companies are actually warning consumers against using E15 even in EPA-approved 
vehicles and AAA is warning consumers not to use it. What does EPA know that the auto companies 
don't? 


EPA would defer to the automakers to explain the basis of their communications. The EPA 
issued its E15 partial waiver decisions based on an extensive review of all relevant scientific and 
engineering information. For model year 2001 and newer light-duty motor vehicles, across the 
approximately 30 studies the EPA used to support its waiver decisions, which included the 
comprehensive work conducted by the Department of Energy (DOE), no issues regarding vehicle 
fuel system compatibility or engine durability arose when the fuel systems and/or engines were 
operated or tested on E15. Taken together, these studies represent the operation of hundreds 
of vehicles over millions of miles on E15 under real world and testing conditions without issue. 
The model year 2001 and newer light-duty motor vehicles continued to meet applicable federal 
emissions standards over the vehicles' full useful lives when operated and tested on E15. 

Did EPA look at any testing data other than emissions before approving E15? 
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EPA issued its E15 partial waiver decisions based on an extensive review of all relevant scientific 
and engineering information. For model year 2001 and newer light-duty motor vehicles, across 
the approximately 30 studies EPA used to support its waiver decisions, which included the 
comprehensive work conducted by the Department of Energy (DOE), no issues regarding vehicle 
fuel system compatibility or engine durability arose when the fuel systems and/or engines were 
operated or tested on E15. Taken together, these studies represent the operation of hundreds 
of vehicles over millions of miles on E15 under real world and testing conditions without issue. 
The model year 2001 and newer light-duty motor vehicles continued to meet applicable federal 
emissions standards over the vehicles' full useful lives when operated and tested on E15. 

Was EPA aware of ongoing CRC testing on engine durability, fuel pumps and other engine 
components? Why not wait until that test was complete before making a decision? Because in the 
aftermath it looks like the decision was, at best, premature. The CRC data shows millions of approved 
vehicles are in danger of engine damage. 

EPA has reviewed the limited portions of the CRC test program made available to the public. 
Unfortunately, complete information on the testing program has not been made available to the 
government, and the CRC expressly denied EPA or the Department of Energy (DOE) a role in the 
test program. As DOE has highlighted repeatedly (see for example here: 
http://energv.gov/articles/getting-it-right-accurate-testing-and-assessments-critlcal-deploving- 
next-generation-auto ). the CRC E15 test programs have a number of significant scientific 
shortcomings, Including failure to test components or vehicles on EO and ElO to provide 
information on typical failure rates for baseline fuels. 

How many stations are carrying E15? How Is EPA ensuring compliance with the labeling 
requirement? Recent reports show that as many as 1/B of stations carrying el5 are not properly 
labeling It. 

As of April 15, 2013, EPA has approved misfueling mitigation plans for 11 companies that are 
offering E15 at approximately 20 retail stations. EPA is closely monitoring results from the E15 
compliance survey to ensure that stations that offer E15 are complying with applicable E15 
labeling requirements. In 2012, the E15 survey checked every E15 station registered with an 
approved Misfueling Mitigation Plan and found 100 percent compliance with the labeling 
requirements. Reports suggesting that 1/3 of the stations with approved misfueling mitigation 
plans were found not to be in compliance with the labeling requirements, are erroneous. 

At what point should we conclude the mandate is causing significant harm? 

EPA is not requiring the use of E15 -• this will be up to the marketplace. 

What was the rate of consumer misfueling during the switch from leaded to unleaded gasoline? Why 
didn't EPA promulgate stricter misfueling mitigation requirements like it did during that time* or even 
the more stringent warning label (considering that was the only misfueling mitigation measure EPA is 
requiring)? 

EPA does not believe there was significant misfueling as unleaded gasoline was introduced. The 
agency did conduct tampering and misfueling surveys throughout the 1980's and into the early 
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90's during the phase out of lead in gasoline. The surveys generally found a very low incidence 
of misfueling. Further, state inspection programs Implemented in many areas of the country 
also implemented tampering and misfueling inspections, which acted as additional deterrents to 
misfueling. 

What is the status of an ANSI standard for E15? 

I am not aware of any ANSI standards for E15. 

Why is EPA suggesting an E15 cert fuel in the Tier 3 rule, considering one of the justifications is to 
harmonize regulations with the State of California, which certifies to ElO? Is this a way to force 
automakers to build cars to use fuels that may or may not be commercially available? 

Vehicles must be tested under conditions which reflect conditions they experience in-use. Since 
Tier 3 standards phase in from 2017-2025 this means in-use conditions well out into the future. 
In light of uncertainty regarding future conditions, it seemed prudent to ensure that all new 
vehicles going forward were designed to be durable and emission compliant on ethanol 
concentrations up to the E15 waiver limit. At the same time EPA Is seeking comment on 
whether we should finalize ElO for certification test fuel. If we finalize E15, the agency intends 
to allow use of ElO as the certification test fuel through 2019. 

Given the number of issues with E15, not the least of which is liability, why does EPA think half of the 
fuel consumption will be E15 in 2017? 

Assumptions with respect to in-use fuel quality well out into the future, including future ethanol 
use, were necessary to conduct the analysis of the emission impacts and benefits of the Tier 3 
proposal. EPA will continue to refine our analysis prior to finalizing the rule. However, because 
the same assumptions apply in both the baseline and control cases for the proposal, it has a 
negligible impact on the emission reductions and benefits of the Tier 3 proposal, 

The majority of gas stations are single store operators, and more than 90 percent are independent 
from refineries. Why would these small businessmen take on potential liability to sell a fuel that can 
only be used in less than 5 percent of vehicle (those certified by manufacturers to use E15 or FFV) and 
no other type of engine? 

EPA does not require that any party offer E15 for sale. EPA has not made a projection of 
potential E15 sales, but would note that light-duty diesel vehicles represent less than five 
percent of vehicle sales, yet many retail stations now offer diesel fuel in order to appeal to a 
wider clientele of potential customers. 


Despite guidance from 0MB, EPA frequently does not assess the cumulative economic impact of 
regulations on the regulated community. For example, although EPA touts the cumulative benefits of 
its Clean Air Act regulations, each regulatory proposal under the Act is only assessed for its particular 
costs and impacts. Will you commit to ensuring that EPA does a better job assessing the cumulative 
impacts of regulatory proposals, including impacts on U.S. competitiveness? 
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Response: ERA performs detailed analysis of the impacts of our regulations as part of the regulatory 
impact analysis. The modeling approaches we use can take into account other rules. For example, 
when ERA modeled our mercury and air toxics rule using our integrated planning model, those 
requirements were added on top of the existing air rules {CSARR) which are already coded into the 
model. These models capture the investment decisions of plant owners as they look at all of the 
investments they will have to make over the modeled timeline. The result is that the model captures the 
combined impact of all of these requirements on both electricity prices and electricity generating 
margins. If confirmed, I would be happy to work with ERA economists to investigate and refine 
economic tools that can help us better assess our regulations. 


ERA is required by statute to evaluate the costs and benefits of each regulation. For cooling water 
intake structures Clean Water Act Sec. 316(b) regulations, EPA's own analysis states costs 20 times 
greater than the expected benefit. To justify the imbalance between costs and benefit the ERA 
provides all kinds of caveats calling the analysis incomplete and the costs overstated. The agency is 
required to conduct these analyses in a way that supports sound decision-making when setting 
standards. Such a gap between costs and benefits is troubling - especially for those in rural America 
and other economically disadvantaged communities who will ultimately be paying for these changes. 
Does this analysis reflect the state of EPA's science and if not, what steps will ERA take to redo the 
analysis so that it accurately reflects the cost and benefits before making any policy decision and 
before issuing any proposed or final regulation? 

Response: As you know, I have worked hard to find practical approaches to regulation under the Clean 
Air Act. If confirmed, I look forward to working to ensure that rules like 316(b) are similarly sensitive to 
the variations across the electric utility industry and to look for flexibilities that can reduce costs while 
maintaining environmental protection. Similarly, I will always work to ensure that the ERA uses the best 
science available for regulatory analysis. 


It is my understanding that endocrine screening results have been submitted to ERA on about 50 
pesticide chemicals. What has been EPA's experience with the Endocrine Disruptor Screening 
Program (EDSP) to date? How is ERA applying a weight of evidence approach to screening level 
results to determine whether the chemicals need to go on to higher tiered endocrine testing? 

Response: As I understand It, the agency has received data on a number of pesticides and is in the 
process of conducting a technical review of the data. If confirmed, I will work to ensure that the 
endocrine program is on sound scientific footing. 
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i understand EPA is conducting an evaluation of how well the EDSP Tier 1 screening methods and 
Battery actually performed, if certain methods are found to be flawed or aren't performing 
adequately, will EPA make the necessary adjustments to the methods or test Battery before requiring 
additional substances to undergo EDSP Tier 1 screening? What challenges does EPA see in this next 
phase? What lessons has EPA drawn from its impl^entation of the EDSP program to date? 

Response: As I understand it, the EDSP screening methods are undergoing external peer review. If 
confirmed, I will work to ensure that the endocrine program is on sound scientific footing. 


EPA's endocrine disruptor regulatory program is risk based, which allows EPA to set safe levels of 
exposures based on a determination of both hazard and exposure. Do you agree that a risk-based 
approach is more scientifically sound than a hazard based approach? Do you think this approach 
provides EPA adequate authority for addressing the "endocrine disruptor" issue? 

Response: My understanding is that EPA's endocrine disruptor screening program is a risk based 
program and is statutorily based. I will work with you and the committee to ensure that the endocrine 
program is on sound scientific footing. 


Endangerment Finding / Peer Review 

In 2009, EPA determined in its Endangerment Finding that carbon dioxide and related substances pose 
a danger to human health and welfare. EPA made this determination without the peer review of the 
Scientific Advisory Board, a panel of independent scientists whose function is to ensure the scientific 
credibility of EPA's Clean Air Act proposals. What explains EPA decision to impose such a draconian 
regulation without complying with its statutory duty of scientific peer review? 

EPA relied on comprehensive peer-reviewed scientific assessment reports conducted by the US 
Global Change Research Program, the intergovernmental Pane! on Climate Change, and the 
National Research Council, which are subjected to rigorous expert and in some cases 
government review. This approach was validated by the D.C. Circuit Court in Coalition for 
Responsible Regulation, Inc. v. EPA, 684 F.3d 102 (D.C. Cir. 2012). The Court found that EPA had 
based its Endangerment Finding on substantial scientific evidence, noting that "the body of 
scientific evidence marshaled by EPA in support of the Endangerment Finding is substantial," 
and that EPA's reliance on these scientific assessments was proper and consistent with the 
methods decision-makers often use to make a science-based judgment. EPA followed all 
applicable agency and 0MB guidelines regarding data quality and peer review in developing the 
Endangerment Finding. The D.C. Circuit rejected arguments that EPA was required to submit 
the proposed Endangerment Finding to SAB for review under the terms of 42 U.S.C. § 

4365(c)(1). 


EPA has for years maintained that reduction, reuse, recycling and recovery are alt preferable to landfill 
disposal. For municipal waste that cannot be recycled (due to food contamination, or other reasons) 
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recovery is better than disposal. New and emerging technologies are enabling the production of a 
variety of clean, renewable fuels and energy from non-recycled plastic in municipal solid waste, and 
communities across the country are taking integrated approaches to increase recycling and maximize 
the energy value across the entire municipal waste streams. We hope we can count on EPA's 
leadership to find ways to ensure that these potentially significant domestic energy sources are not 
wasted in landfill, but instead treated as the renewable fuels that they are. Do you agree that energy 
recovery from non-recycied plastics and other waste streams is an underutilized resource? Will you 
consider appropriate changes to EPA^s regulatory programs to do a better job of promoting energy 
recovery across many different industries and processes? Will you commit to work with the 
Committee to give energy recovery a proper place in a true "all-of-the-above" energy strategy? 

Response: I am happy to work with the Committee. I agree with President Obama that we need an all of 
the above energy strategy to achieve energy Independence In a manner that protects our resources, our 
health and our environment. I believe that energy recovery from waste streams is an important part of 
that strategy. 


Energy Star 

Why, after being warned of the problem by the EPA's Office of Inspector General, did you allow so 
many products to be labeled as ENERGY STAR appliances devices even though they weren't among 
the more efficient ones? 

Keeping ENERGY STAR requirements up-to-date is a priority for the Agency. All appliance 
specifications have been recently updated, with effective dates as follows: clothes washers 
(January 2011), dish washers (January 2012), dehumidifiers (October 2012), room air 
conditioners (October 2013), water heaters (July 2013), refrigerators (in process, anticipated 
March 2014). 


it is my understanding that EPA's Office of Enforcement and Compliance Assurance (OECA) is 
considering eliminating EPA's "Incentives for Self-Policing: Discovery, Disclosure, Correction and 
Prevention of Violations" (Audit Policy) In an effort to deploy its enforcement resources to address 
more significant noncompliance issues. This would be a grave mistake as the Audit Policy, which has 
been in place since 1995, is one of the most successful voluntary programs that the Agency has 
implemented. The Audit Policy encourages regulated entities to voluntarily discover, and promptly 
report and correct violations of federal environmental requirements that are not otherwise required 
to be reported. This Policy has resulted In significant benefits both In terms of protection of human 
health and the environment and in the development of more comprehensive and sophisticated 
environmental compliance programs by industry. The Audit Policy does not require a lot of EPA 
resources. In fact, the Policy requires little of OECA other than a decision, or not, to investigate 
further the voluntary notifications of noncompliance that it receives. Do you agree that the Audit 
Policy is an important program? As Administrator will you commit to preserve the Audit Policy so that 
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the beneficial effects of this Policy continue to be achieved? OECA decisions to review or take action 
under the Audit Policy are discretionary and nothing requires OECA to follow-up on each and every 
notification it receives. What steps should OECA take to be more judicious and reduce the number 
notifications it reviews or follow-up actions it takes? 

Response: i know that the practices of environmental management systems and interna! audits of 
company performance have become much more widespread since EPA issued the Audit Policy over 15 
years ago. Companies are increasingly aware that good environmental management is part of overall 
sound business management. This general corporate acceptance of auditing enables EPA to better align 
the Audit Policy with Agency resources and compliance priorities, and apply it where it can be most 
effective. If confirmed, I commit to applying compliance incentives in a manner that best advances the 
goals of good environmental management. 


Thinking about environmental justice issues for a minute, why is EPA Issuing "papers'^ proposing 
changes to policies that were initially published in the Federal Register? What has changed that 
justifies this significantly less-transparent approach? 

Response: While I am not familiar with this specific issue, I commit that ! will look into this and ensure 
that any work that the Agency is doing is consistent with the law and the spirit of transparency. 


The “Role of Complainants and Recipients in the Title VI Complaints and Resolution Process" paper 
leaves an Important stakeholder out of the arbitration process as EPA merely proposes negotiations 
between complainants and the state permitting agencies who receive federal funding. The actual 
permit holders are not just excluded from negotiations - there is no requirement they even be 
notified that a complaint has been filed. Shouldn't EPA require both notification and inclusion of all 
stakeholders potentially affected by a Title XI complaint? 

Response: I agree that it is vital that the Agency's Title VI program be administrated in a thoughtful 
manner, consistent with the law. If I'm confirmed, I commit to receiving additional briefing on the 
specifics of the program. 


The ability for states to develop approvable implementation plans or other submissions, such as 
Exceptional Events demonstrations, has been hindered by: EPA's inability to provide timely guidance; 
undefined processes that do not clearly establish the criteria EPA will use to evaluate submissions; 
and, in some cases, the lack of a dispute resolution processes. If confirmed, what are your plans to 
correct these deficiencies? 

EPA is committed to working collaborativeiy with our state, local, and tribal co-regulators to 
produce timely NAAQS implementation guidance. In fact, the agency is in the final stages of 
drafting interim Exceptional Events Implementation Guidance, which clarifies and provides 
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examples of information that air agencies can include in their exceptional event demonstration 
submittals and identifies mechanisms that air agencies can use to resolve disagreements 
regarding exceptional event non-concurrence on submittal packages. EPA has had extensive 
stakeholder involvement during the development of this guidance, and the agency would expect 
that the final product will address some of your specific concerns. 


The ability for states to develop approvable Implementation plans or other submissions, such as 
Exceptional Events demonstrations, has been hindered by: EPA's inability to provide timely guidance; 
undefined processes that do not clearly establish the criteria EPA will use to evaluate submissions; 
and, In some cases, the lack of a dispute resolution processes. If confirmed, what are your plans to 
correct these deficiencies? 

EPA is committed to working collaboratively with our state, local, and tribal co-regulators to 
produce timely NAAQS implementation guidance. In fact, we are in the final stages of drafting 
Interim Exceptional Events Implementation Guidance, which clarifies and provides examples of 
information that air agencies can include In their exceptional event demonstration submittals 
and identifies mechanisms that air agencies can use to resolve disagreements regarding 
exceptional event non-concurrence on submittal packages. We have had extensive stakeholder 
involvement during the development of this guidance, so we trust that the final product will 
address some of your specific concerns. 


Under your direction, would EPA seek to improve the pesticide consultation process with the Services 
(Fish and Wildlife and National Marine Fisheries) mandated under section 7 of the Endangered Species 
Act? in order to improve this process, how would you guide the agency to ensure actions are taken to 
be consistent with the statutory mandate to use the best available information in regulatory decisions 
regarding pesticide reviews and registrations? 

Response: I am committed to working with the U.S. Fish & Wildlife Service and the National Marine 
Fisheries Service to ensure that the agency fulfills its responsibilities to protect endangered species, 
including in the decisions made under FIFRA. To achieve this result, I commit that, if confirmed, I will 
emphasize the importance of using the best available scientific information in decision-making, and 
conducting regulatory activities in a transparent manner that provides ample opportunities for public 
participation. 


What are the costs (In dollars and time) to EPA headquarters and regional offices related to the 
implementation and enforcement of the Pesticide General Permit (PGP) under the National Pollutant 
Discharge Elimination System (NPDES)? In a time of limited resources, how would you seek to 
manage these requirements while being judicious with available resources? 
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Response: If I'm confirmed, I'ii ensure that the Agency take the least burdensome approach that is 
consistent with recent court decisions on this topic. If Tm confirmed, i will also work with you, the States 
and the Agricultural community on this important issue. 


What do you see as the appropriate balance between a science-based risk assessment and precaution 
in making decisions about pesticide approvals under FiFRA? Explain how you would defend EPA"s 
support and implementation of risk assessments against international regulatory authorities who 
favor a hazard-only based precautionary principle {e.g. the European Union)? What are your views on 
how best to consider impacts to international trade when make regulatory decisions? 

Response: I am committed to protecting the environment as mandated by Congress. FIFRA requires the 
agency to balance the risks and benefits of pesticides based on the best science available. If I am 
confirmed I will continue to support stakeholder involvement In strong science-based risk assessments 
and an open and transparent process. I will continue to collaborate with our global regulatory partners, 
such as the OECD and the European Food Safety Authority. ! look forward to sharing the results of our 
assessments with our international partners. 


Will you support an EPA response to argue against the European Union's prohibition on 350. 
neonicotinoid insecticides? 

Response: I am committed to protecting the environment as mandated by Congress. FIFRA requires the 
agency to balance the risks and benefits of pesticides based on the best science available. If I am 
confirmed I will continue to support stakeholder involvement in strong science-based risk assessments 
and an open and transparent process. I will continue to collaborate with our global regulatory partners, 
such as the OECD and the European Food Safety Authority. I look forward to sharing the results of our 
assessments with our international partners. 


The government spends millions of dollars on water monitoring that is not used by the EPA Office of 
Pesticide Programs during the risk assessment process for the registration of pesticides, in general, 
EPA not using this real-world monitoring data leads to the Agency relying on modeling that over- 
estimates the potential human exposure to pesticides from drinking water. Being protective is good, 
but being over-precautionary can have the unintended consequence of eliminating safe uses of 
pesticide thus driving up the cost of production and limiting the pest control options for farmers and 
other users. What would you do to ensure that EPA risk assessments as accurate as possible and 
based on the best available information, while balancing the protection of human health with the 
needs of agriculture and food/fiber production? 

Response: I am committed to applying the best available science - using both monitoring and modeling, 
as appropriate -to protect human health and the environment. 
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Does It make sense to regulate pesticides in water runoff as a Clean Water Act program when FIFRA is 
the congressional statement on the extent of pesticide regulations? Why not consider that pesticides, 
used in compliance with FIFRA, are not pollutants under the CWA? 

Response: I am not familiar enough with the issues you have raised in these questions to provide a 
detailed response. If confirmed, the Agency and I will work with you and other members of the 
Committee on this important issue. 


Will ERA commit to aligning its FOIA redaction practices with DOJ guidelines? 

Response: I agree with you and with Acting Administrator Perciasepe that EPA must strive towards 
excellence with respect to our transparency policies. If I'm confirmed, I commit to working with you, and 
others to ensure that our policies are strong, and consistent with the law and appropriate guidelines. 

What assurances can you give us that your agency will not continue to stand in the way of the new 
energy related jobs and the creation of more domestic energy here at home? 

Response: I agree with President Obama that we need an all of the above energy strategy to utilize our 
domestic energy sources to achieve energy independence in a manner that protects our resources, our 
health and our environment. 


What Is the communication between stationary and mobile source emissions staff? How do you 
reconcile requirements to produce new fuels (such as the proposed Tier 3 gasoline sulfur reduction) 
with requirements to reduce emissions at refineries? Are these contradictory or do you believe that 
both can be done? For example, don't gasoline sulfur reduction processes Increase refinery 
greenhouse gases. Nitrogen Oxides and Particulate Matter emissions? 

Stationary and mobile source emissions staff coordinate closely with regard to interactions 
between regulatory actions in their respective spheres. For example, the proposed Tier 3 
standards will play a critical role in state and local agencies' plans for attaining and maintaining 
the ozone NAAQS. Joint stationary and mobile source modeling indicates that, in the absence 
of additional controls such as the Tier 3 standards, many areas would continue to have air 
pollution levels that exceed the existing health-based National Ambient Air Quality Standard 
(NAAQS) in the future. The proposed Tier 3 rule includes a detailed consideration of potential 
Impacts on refinery emissions. For example, the relatively small projected increase from C02 
emissions from refineries is expected to be offset through reductions in other greenhouse gas 
emissions from improved operation of vehicle catalysts as a result of the proposed Tier 3 rule. 


President Obama stated that if Congress doesn't adopt climate change legislation he finds acceptable 
then executive actions will be taken to address climate change. What regulatory options are under 
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consideration by EPA to fulfill this promise, given that the President identified actions that would be 
taken "now"? 

EPA currently Is focused on reviewing more than 2 million comments received on its proposed 
carbon pollution standards for new power plants. In addition, the model year 2014-2018 heavy- 
duty GHG and fuel efficiency final rulemaking discussed a potential future phase of standards for 
model years beyond 2018. The agency has begun some Initial discussions with stakeholders 
regarding a potential second phase of greenhouse gas standards for heavy duty vehicles that 
would extend beyond the current mode! year 2014-2018 standards as contemplated in the 
initial rulemaking. Further, EPA also oversees a number of non-regulatory programs, such as 
ENERGY STAR and others, which have resulted in the achievement of substantial GHG 
reductions. 


A cursory look at the some of the largest rules that you have issued or proposed In your tenure at EPA 
suggests that your office has imposed between $3(K) to $400 billion dollars per year in higher costs on 
American businesses and consumers. Could you provide this Committee with an estimate of the total 
annual costs of all the rules you have proposed and finalized since becoming Assistant Administrator 
for Air and Radiation? How do you think these costs impact the ability of American firms to compete 
internationally? How do you think these costs Impact the price of goods for people who are struggling 
to get by? 

The Office of Management and Budget (0MB) issues a Report to Congress each year which 
compiles estimates of the benefits and costs of federal regulation.’"" For each year since 2009, 
these 0MB Reports to Congress indicate the quantified benefits of air rules issued in that year 
significantly exceeded the costs of those rules. In addition, in a March 2011 report that studied 
the 1990 Clean Air Act amendments and the effects of associated programs on the economy, 
public health and the environment between 1990 and 2020, EPA estimated that the benefits of 
these clean air programs will reach approximately $2 trillion in 2020. By comparison, the cost of 
these actions was estimated to total $85 billion, resulting in a benefit to cost ratio of 
approximately 30 to one. An Important implication of these findings is that prices of some 
goods and services may be affected by investments to reduce pollution, but the value to all 
Americans of cleaner air vastly exceeds those costs. These benefits include reductions in the 
number of work days lost to air pollution-related health effects, and the resulting improvements 
in the productivity of American workers enhance the global competitiveness of American 
workers and the firms that employ them. Cleaner air also reduces medical costs incurred for air 
pollution-related health effects, resulting in direct savings to American households. In fact, the 
March 2011 report included economy-wide modeling which demonstrated that just these two 
beneficial effects alone more than offset the economy-wide effects of all compliance 
expenditures, with the result that economic growth rates were faster -and the economic 
welfare of American households was higher— throughout the study period with these clean air 
programs than without them 


Latest draft report; 

http://www.whitehouse.gov/sites/default/files/omb/inforeg/2013 cb/draft 2013 cost benefit report- 
pdf 
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How many of EPA's significant rules in the last four years have had to be reconsidered and revised 
after promulgation of the final rule? 

Response: I am aware of some instances in the last four years In which EPA has reconsidered and revised 
a Clean Air Act rule after promulgation of the final rule. For example, in March of this year EPA finalized 
updates to certain emission limits for new power plants under the Mercury and Air Toxics Standards 
(MATS) after reconsideration of the final MATS rulemaking that was signed in December 2011. However, 
I am not aware of every instance in which EPA has taken such an action. If confirmed, i can examine this 
issue more thoroughly. 


The office of the Scientific Advisory Board (SAB) is located inside the Administrator's office and my 
understanding is that the Administrator actually oversees and approves the selection of SAB and 
CASAC officials. Is this correct? Do you see an inherent conflict of interest in having EPA select and 
approve its own peer review committees? Isn't it possible that the selection is likely to reflect people 
who have general views that are congenial to the way EPA approaches the science? Wouldn't it be 
better to have officials outside EPA select peer review panels for significant rules, such as NAAQS? 

Congress in the Environmental Research and Development Demonstration Authorization Act 
required that the Administrator establish the Board. As a federal advisory committee, the SAB is 
subject to the requirements set out in the Federal Advisory Committee Act (FACA), 5 U5C App. 2. 
FACA requires that, consistent with the management of all committees subject to FACA, EPA 
must make "appropriate provisions to assure that the advice and recommendations of the 
advisory committee will not be inappropriately Influenced by the appointing authority or by any 
special interest, but will Instead be the result of the advisory committee’s independent 
judgment."5 USC App. 2 § 5(b)(3). The General Services Administration Federal Advisory 
Committee Management Rule, which governs federal advisory committees government-wide, 
requires the head of an agency that establishes one or more federal advisory committees to 
develop procedures to assure that advisory committees are not inappropriately influenced. 41 
CFR § 1-2-3. 105(g). The EPA's procedures are set out in its Federal Advisory Committee 
Handbook. 


If confirmed, do you plan on continuing with EPA's Design for the Environment Safer Product Labeling 
Program? In what ways do you believe this has been a valuable program for the manufacturing 
community? 

The DfE process for certification under the Safer Product Labeling Program Is often criticized by many 
as costly, cumbersome and extremely slow. What would you do as EPA Administrator to make the 
process more efficient and cost-effective? 

The DfE Safer Product Labeling Program requires review and approval of a product's composition by a 
third party. It is my understanding that DfE contracts with two companies to conduct these reviews, 
is there a process to re-quaiify these organizations? Doesn't the current format of exclusive reviews 
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by just two companies unfairly exclude other prospective reviewers? What, if anything, would you do 
to address this apparent monopoly that has been created by the EPA? 

Last year, EPA's DfE program published a list of "safer chemicals" on its website as part of its Safer 
Product Labeling Program. What types of review has the Agency undertaken to classify these 
chemicals as "safer"? What criteria are used in these reviews? Is there opportunity for public review 
and comment on the list prior to its publication? Are chemicals not listed as "safer" unsafe for use as 
intended? 

What challenges is the DfE Safer Product Labeling Program facing? 

Response to all DfE questions: ! strongly support the EPA's efforts to encourage the design and use of 
safer chemicals and this includes the Design for the Environment (DfE) program, a voluntary partnership 
program designed to help consumers and purchasers find safer products. If confirmed, I will be happy to 
work with you and committee on this program. 


GHG 

How do U.S. greenhouse gas emissions compare to other countries on an appies-to-apples basis, such 
as the ratio of emissions to GDP? What is an acceptable amount of greenhouse gas emissions 
annually for the United States? 

The U.S. and other countries report total greenhouse gas emissions annually the United Nations 
Framework Convention on Climate Change using common methodologies’"^. In Copenhagen in 
2009, the U.S. committed to reducing U.S. greenhouse gas emissions in the range of 17 percent 
by 2020 from 2005 levels. 

You previously co-authored a paper which stated that "the location of C02 emission reductions is 
irrelevant in reducing global emissions of this pollutant". Do you still agree with this assessment? If 
so, where do you think the most cost-effective emission reductions can be made In the world? 

CO 2 and other greenhouse gases, once emitted, can remain in the atmosphere for decades to 
centuries, meaning that their concentrations become well-mixed throughout the global 
atmosphere regardless of emissions origin, and their effects on climate are long lasting. This 
means that the Impact of GHG emissions reductions on GHG concentrations is not dependent on 
the location of the emissions reductions. Cost-effective emissions reductions opportunities exist 
throughout the world. For example, the EPA report Global Mitigation of Non-C02 Greenhouse 
Gases (EPA 430-R-06-005, 2006} finds that major emitting regions of the world, including China, 
the United States, the EU, India, and Brazil offer large potential mitigation opportunities from 
the energy, waste, and agriculture sectors. Energy efficiency improvements, for example in 


U.S. Greenhouse Gas Emissions and Sinks Inventory 
http://www.epa.gov/ciimatechange/ehgemissions/usinventorvreport.html 
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buildings and the transportation sector, also have the potential to yield substantial cost- 
effective emission reductions in major emitting countries. 

The two states where you worked and developed environmental regulations for the electric power 
sector have the most expensive power in the Nation. ! understand that during your tenure in these 
states that you pursued the adoption of the first ever plant-by-piant C02 limits and the first ever C02 
cap-and-trade program. Do you think these policies contributed to the very high cost of power in 
these States? Can you please outline the specific environmental and health benefits realized in these 
States that have resulted solely from reducing C02 emissions as a result of these programs? As EPA 
Administrator do you intend to pursue similar programs on a national scale? 

Although I am proud of the work that I did on climate policies at the state level, I have now been 
with EPA for nearly four years and at this point am best positioned to discuss my work at the 
federal level. With regard to the power sector, last year EPA proposed carbon pollution 
standards for new power plants. The Agency currently is working to review the nearly 2 million 
comments received on that proposal. 

After addressing greenhouse gas emissions in the motor vehicle and utility sector, do you have a plan 
for addressing GHG emissions in the rest of the economy? You have said EPA plans to focus on the 
biggest emitters first. Have you prioritized which Industries you intend to address after motor 
vehicles and the power sector? 

The agency is currently focused on reviewing the more than 2 million comments received on its 
proposed carbon standards for new power plants. Although EPA is evaluating GHG emissions 
information from a limited number of source categories, the agency has not determined that it 
is appropriate to regulate GHG emissions from other industrial sectors with the exception of the 
Agency previous acknowledgment that it is appropriate to issue regulations for refinery 
greenhouse gas emissions. But as stated in the answer to a related question, the agency has no 
current plan for issuing refinery greenhouse gas regulations. The agency has also previously said 
that it had insufficient data to regulate Portland cement facilities, and it does not have a 
timetable or plan for issuing GHG regulations of this sector. 

EPA has been petitioned to regulate GHG emissions from animal feeding operations. Can you assure 
us that EPA won't regulate GHG emissions from any agricultural facilities during the second term? 

Currently EPA has no plans with respect to regulating greenhouse gas emissions from animal 
feeding operations or any other agricultural facility. 

EPA has been petitioned to regulate GHG emissions from coal mines. What are your plans with 
respect to such a petition? 

On April 5, EPA informed the US District Court for the District of Columbia that it would be 
acting on a petition to regulate greenhouse gases from coal mines and in that motion, EPA 
stated that it plans to deny the Plaintiffs' petition for rulemaking. 

EPA has been petitioned to establish National Ambient Air Quality Standards (NAAQS) for GHGs. 

What are your plans with respect to such a petition? Can you assure us EPA will not establish a 
NAAQS for GHGs? 
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Although EPA has not taken any final action on the petition, I do not believe that setting a 
national ambient air quality standard for greenhouse gases would be advisable. 

Has EPA done any analysis of the value of diverse energy sources as a basis for energy independence? 

Response: Not to my knowledge, though It is clear that the United States is fortunate to have a broad 
range of domestic energy sources, which includes - among others - coal, oil, natural gas, wind, solar, 
biofuels and nuclear. 


Why hasn’t EPA studied the cumulative impact of all its recent rulemakings which are causing the 
retirement of coal fired energy sources? 

EPA has been monitoring the changes taking place in the electric utility industry, including the 
significant decline in natural gas prices, rising coal prices, and reduced demand for electricity. 
This, when combined with the fact that a majority of coal plants have been in service 40 years or 
longer and many of these older plants are significantly less efficient (resulting in lower utilization 
rates), has led to electric utility owners making decisions to retire some of these plants. Many 
analysts believe that these market changes in gas prices and other factors have the largest 
impact on retirements in this sector. 

The modeling approaches EPA uses can take into account both these market shifts and recent 
rulemakings. For example, when EPA modeled our mercury and air toxics rule using our 
integrated planning model, those requirements were added on top of the existing air rules 
(CSAPR) which are already coded into the model. These models capture the investment 
decisions of plant owners (including retirement decisions) as they look at all of the Investments 
they will have to make over the modeled timeline. The result is that the model captures the 
combined impact of all of these requirements on both electricity prices and electricity 
generating capacity. 


EPA's own data in relation to various carbon reduction plans continuously indicates reducing GHG 
emissions domesticaiiy wili have no impact on worldwide emissions, in fact, US emissions are now 
beiow 2005 ieveis and have been fiat or deciining for neariy 12 years now. This has aii occurred 
without cap-and-trade and, until the last few years, any other GHG regulations. In light of these facts, 
why do you feel the Agency still needs to move forward with its GHG regulations under the Clean Air 
Act? 


The Supreme Court in Massachusetts v. EPA, 549 U.S. 497 (2007), held that greenhouse gases 
"fit well within the CAA's (Clean Air Act's) capacious definition of air pollutant." As a result of 
this decision, EPA has certain legal obligations to address greenhouse gases under the Act. 
Further, although U.S. greenhouse gas emissions currently are below 2005 levels, the science 
indicates that the U.S. and other major emitting countries must achieve much more substantial 
reductions in emissions to mitigate harmful climate change. As I stated in my testimony, I 
strongly believe that we can and must take common sense steps - such as the light- and heavy- 
duty vehicle emission standards issued under this Administration - that can reduce emissions 
while maintaining economic growth and prosperity. 
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in addressing the need for unilateral, domestic GHG reductions, regardless of what the rest of the 
world does, the Administration has historically said that we need to be "leaders" in this arena to 
encourage other nations to follow. The U.S. has had some sort of GHG regulation in place since 2007, 
ranging from the GHG requirements in the RFS, to EPA's GHG regulations for stationary sources under 
the Clean Air Act, to two stages of CAFE and GHG tailpipe standards. How has leading through such 
actions to control GHGs caused China, India or other developing countries to "follow our lead" in 
reducing GHG emissions? 

My understanding is that a number of major developing countries have taken significant actions 
to reduce greenhouse gas emissions in recent years. Although I don't have sufficient 
information to respond to your question as to the relationship between those actions and 
specific actions taken by the United States, I believe U.S. leadership in reducing carbon pollution 
does help to encourage greater action from other countries and enhances U.S. leverage in 
international climate discussions. 

The EPA's greenhouse gas regulations, along with a host of other onerous regulations, are 
unnecessarily driving out conventional fuels as part of America's energy mix. The consequences are 
higher energy prices for families and a contraction of our nation's economic growth for no noticeable 
impact on the earth's temperature as major developing countries like India and China repeatedly have 
said they would not cut economic growth to curb GHG emissions. Do you agree with former EPA 
administrator Lisa Jackson that unilateral actions on greenhouse gas emissions will not significantly 
impact global emissions and thus have a negligible effect on climate change? 

In order to achieve the reductions in greenhouse gas emissions that science Indicates are 
necessary to address the most severe impacts of climate change, all major emitting countries 
will need to take action. As I indicated in my testimony before the Committee, I believe the 
United States can achieve meaningful reductions in greenhouse gas emissions through common 
sense steps, such as the light duty vehicle emission and fuel economy standards established by 
this Administration, that are fully consistent with domestic economic growth. I also believe U.S. 
leadership in reducing carbon pollution helps to encourage greater action from other countries 
and enhances U.S. leverage in International climate discussions. 

Under EPA's Mandatory Reporting Rule for GHG Emissions, EPA has developed a timeframe for 
categories of GHG emitters to report GHG emissions data. Some companies are currently working on 
submitting 2012 GHG emission data to EPA and others are on a deferred schedule. EPA issued a 
memorandum dated December 17, 2012 (attached) which concluded that because some of the data 
required to be reported may already be in the public arena and therefore EPA would not accord it 
Confidential Business Information (CBi) protection. As you might expect, some view this conclusion as 
premature, and one that should be made at on a case by case basis during the data collection period, 
in particular, certain industries for which GHG data reporting is currently deferred are very concerned 
that sensitive business information and trade secrets wit) not be adequately protected by EPA once 
their data must be reported. Do you agree that certain sensitive information and trade secrets 
reported under the greenhouse gas reporting rule should be treated as CBI and protected? Will EPA 
reconsider the approach announced in its December 17, 2012 memorandum? How does EPA intend 
to use ail of the GHG data being collected under the rule? 

Data submitted under the GHG Reporting Program (GHGRP) that has been determined to be 
confidential business information should be protected under the provisions of 40 CFR part 2, 
Subpart B. In response to comments raised by stakeholders, EPA deferred reporting of certain 
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data elements for 3-5 years in order to provide time for the agency to evaluate confidentiality 
concerns {76 FR 53057, August 2011). When ERA deferred reporting for those data elements, 
the agency said it would conduct a sensitivity analysis of the data and the 2012 memo sets forth 
the results of our analysis for the data elements deferred until 2013. ERA has not received any 
specific stakeholder feedback or additional Information that would warrant reconsideration of 
that analysis. ERA plans to propose a rulemaking for notice and comment related to the inputs 
whose reporting deadline was deferred until 2015. The GHGRP was mandated by Congress in 
the FY2008 Consolidated Appropriations Act and the data will inform policy decisions. 

Health Benefits 

What health benefits are projected to occur as a result of an existing source NSPS - that is, benefits 
other than the co-control of criteria pollutants or NESHAPS? 

At this time, ERA is working to finalize the proposed NSPS for new power plants. The agency is 
not currently developing any existing source GHG regulations for power plants. As a result, we 
have performed no analysis that would identify specific health benefits from establishing an 
existing source program. 

Why does ERA claim that its green house gas regulations will have health benefits at levels far below 
the current PM NAAQS, yet has only set the new PM NAAQS at much higher level? Shouldn't EPA be 
consistent in Justifying regulations on the basis of PM health benefits and where its best scientific 
judgment sets the health protective PM NAAQS? 

era's approach to estimating the benefits of reducing fine particulate matter pollution is 
consistent with the best available science and advice from two Congressionally-created 
Independent review boards, the Clean Air Scientific Advisory Committee and the Advisory 
Council on Clean Air Compliance Analysis. There are health benefits attributable to reducing 
particulate matter pollution below the NAAQS and the agency does take those benefits into 
account. There is no scientific basis for ignoring those benefits. While the NAAQS is set at a level 
adequate to provide protection of public health - and should be neither more nor less stringent 
than necessary to do so - it Is not set at a zero risk level. 


Has EPA done any studies on the health impacts of job losses? 

Response: Tm concerned about any American Involuntarily displaced from a job, for whatever reason, 
and the impacts that can have on a family. However, I also understand that the peer-reviewed literature 
shows the effect of environmental regulation on jobs is far smaller than the exaggerated claims we often 
hear. The most convincing research out there shows that air pollution is a real threat to Americans' 
health and that claims of “job killing" regulations aren't supported by the evidence. 

EPA performs detailed regulatory impact analyses (RIA) for each major rule it issues, including cost- 
benefit analysis, various types of economic impacts analysis, and analysis of any significant small 
business impacts. Since 2009 EPA has focused increased attention on consideration and (where data 
and methods permit) assessment of potential employment effects as part of the routine RIAs conducted 
for each major rule. 
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How many human health impacts are avoided if the proposed CWA 316(b) standards are 
promulgated? 

Response: It is my understanding that Section 316(b) of the Clean Water Act requirements primarily 
relate to aquatic life; however, if confirmed, I will work to ensure that this and all Agency rules meet the 
appropriate scientific and legal standards with regard to all types of benefits. 


In 1997, EPA changed the way that it conducts Regulatory Impact Analyses (RtA) to justify the costs of 
many of its regulations. Specifically, EPA now regularly addresses the criteria pollutant, PM2.5, which 
is already regulated under its own National Ambient Air Quality Standard (NAAQS), in the benefit cost 
analysis (BCA) for other pollutant regulations, particularly air toxics. Where the Agency finds that 
PM2.5 emissions reductions show benefits that are the same or greater than that for the pollutant 
being regulated (a "co-beneftf'), the agency has based the rule at least in part on that result. EPA's 
Mercury and Air Toxics rule for power plants is an example of this approach, which presents at a 
minimum some practical and scientific questions of validity. Depending on the degree to which EPA 
relies on co-benefits, EPA could be over-regulating the pollutant(s) that is the focus of an RiA. Since 
PM2.5 is regulated separately from other pollutants, doesn't this approach really mean that EPA is 
"double counting" these PM2.5 reductions across other regulations? As Administrator, what steps 
would you take to ensure that the co-benefits of regulation do not become a regular basis for the 
calculated benefit of any particular regulatory proposal? 

The purpose of the Mercury and Air Toxics Standards is to reduce mercury and other air toxics, 
following the approach set out in the Clean Air Act. While the EPA does not set out to regulate 
PM in toxics rules such as MATS, such rule achieve these PM reductions as an additional benefit 
at no additional cost. EPA accounts for the PM benefits in our cost-benefits analysis, because 
they are real, they are significant, and best practices for economic analysis require that the 
agency consider all benefits. The PM2.5 benefits the EPA estimates for new rules such as CSAPR 
and MATS are not "double-counting." Those benefits are above and beyond those the agency 
previously estimated for other rules establishing controls on pollution that are already "on the 
books," and are appropriate to include In the benefit-cost analysis for a regulation, regardless of 
whether those PM2.5 benefits are the direct target of a regulation or a co-benefit. 


EPA rationalizes many of the very costly regulations it has proposed by citing theoretical PM related 
health benefit estimates that are based on data collected over 30 years ago. In fact, the key Harvard 
Six Cities and American Cancer Society data are based on surveys that are over 30 years old. Are you 
aware that in 2004 the NAS recommended that EPA not rely on these benefit studies because the 
individual data have not been updated? Why does the EPA continue to rely on studies that the NAS 
has stated should have "little use for decision making?" Is EPA misleading the public in citing these 
implausibly high benefit estimates when the NAS has clearly told the Agency not to rely on these 
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studies? is EPA's claim of achieving benefits equivalent to curing cancer based on these same flawed 
studies that rely on outdated information? Will you promise not to rely on studies using the American 
Cancer Society or Harvard Six City databases until the data are updated as recommended by the 
National Academy of Sciences? 

The quotation in your question is taken out of context. The NAS commented that the EPA should 
not rely on the Harvard Six Cities cohort and American Cancer Society cohort alone to the 
exclusion of a "ne\A/ generation of cohort studies/' In formulating the decisions on the PM 
NAAQS, the EPA considered all of the available scientific evidence, including studies of new 
cohorts. In addition, two separate panels of EPA's independent Science Advisory Board (SAB) 
recently recommended that the EPA use these two cohorts to quantify PM2.5-related mortality 
risks and benefits (i,e., CASAC (2009, 2010) and Council (2010)), Despite some inherent 
limitations, these cohorts continue to have several advantages over other currently available 
cohorts, including age and gender representativeness, geographic representativeness, study 
size, consideration of confounders, and length of follow-up. EPA's approach is consistent with 
the advice from NAS and SAB. 


On one of his first days in office, the President signed a memorandum entitled "Transparency and 
Open Government” in which he committed to create "an unprecedented level” of openness and 
transparency. The President correctly stated "transparency promotes accountability”. Given the 
President's commitment, will you promise today to release to the American public all of the 
underlying research data supporting the PM and ozone benefit studies that your office has used to 
support such costly regulations? Given the hundreds of billions of dollars in real costs that EPA 
estimates will result from these regulations, doesn't the public have a right to have the data in order 
to assess its validity? 

EPA Is committed to transparency with regard to the scientific bases of agency decision making. 
In setting the National Ambient Air Quality Standards (NAAQS) and In assessing health benefits 
anticipated from air pollution regulations, EPA relies on the scientific studies that are published 
in the peer-reviewed literature. EPA provides the information used In regulatory decisions, 
including the epidemiological studies, In the publicly available docket accompanying each 
rulemaking. It is important to understand that the underlying data you are requesting for each 
epidemiological study consist of three distinct datasets, which the researchers link together in 
order to estimate the relative risks of exposure to air pollution: (1) air quality data; (2) health 
event data, which in these studies are data from the National Death Index; and (3) individual 
health data that are gathered through questionnaires completed for each study participant in 
the cohort. The questionnaires for these studies requested very detailed personal information, 
including questions on residential location, age, race, educational attainment, body mass index, 
alcohol consumption, smoking history, occupational exposure to pollution, and medical history. 
The complete, linked set of data underlying these studies is held by the scientific researchers 
that conducted the relevant research, not EPA. The availability of some of these datasets is 
subject to certain protections against disclosure of medical or similar information that could be 
used to identify a particular person in a research study. 
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Does EPA's benefit estimates for the utility MACT rule, which you estimate will cost up to $10 billion, 
rely on the same two studies (Pope 2002 and Laden 2006) and the same secret databases (American 
Cancer Society and Harvard Six City data) that we have requested and EPA has failed to release? 

The PM2.5 benefits analysis for the Mercury and Air Toxics Standards relied upon earlier studies 
of the American Cancer Society cohort (Pope et al., 2002) and the Harvard Six Cities cohort 
(Laden et al. (2006). EPA currently uses updated studies of these cohorts (Krewski et al. (2009) 
and Lepeule et al. (2012), respectively. 


Did the 2008 proposed ozone reconsideration, which you estimated could cost $90 billion, also rely on 
the same two studies (Pope 2002 and Laden 2006} and the same two secret data bases (American 
Cancer Society and Harvard Six City data) to estimate benefits? 

The PM2.5 benefits analysis for the 2008 Ozone NAAQS relied upon earlier studies of the 
American Cancer Society cohort (Pope et al., 2002) and the Harvard Six Cities cohort (Laden et 
al. (2006). EPA currently uses updated studies of these cohorts (Krewski et al. (2009) and 
Lepeule et al. (2012), respectively. 


Does the just released Tier III rule also rely on the same two studies (Pope 2002 and Laden 2006) and 
the same two secret data bases (American Cancer Society and Harvard Six City data) to estimate 
benefits? 

The PM2.5 benefits analysis for the Tier 3 proposed rule relied upon earlier studies of the American 
Cancer Society cohort (Pope et ai., 2002) and the Harvard Six Cities cohort (Laden et al. (2006). EPA 
currently uses updated studies of these cohorts (Krewski et al. (2009) and Lepeule et al, (2012), 
respectively, and will use these in future EPA analyses such as that supporting the Tier 3 final rule. 


Doesn't your reticence to release the data suggest that the Agency is fearful the data will not hold up 
to public scrutiny and that there really is no support for the hundreds of billions of dollars in costs that 
you have imposed on the American public? 

The studies of the American Cancer Society cohort (Pope et al., 2002) and the Harvard Six Cities 
cohort (Laden et al. (2006) have been extensively peer-reviewed. Studies of these cohorts were 
subject to a full external re-analysis by the Health Effects Institute in 2000. The results of this 
peer-reviewed reanalysis confirmed the findings in the original studies, concluding that 
"[o]verall, the reanaiyses assured the quality of the original data, replicated the original results, 
and tested those results against alternative risk models and analytic approaches without 
substantively altering the original findings of an association between indicators of particulate 
matter air pollution and mortality." 

Given that you are relying on 30-year old data for your health benefit estimates, can you realistically 
argue that your benefit estimates are in any way as certain as your cost estimates that are based on 
current market prices for equipment and labor? 
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EPA currently uses updated studies of these cohorts (Krewski et al. (2009) and Lepeule et al. 
(2012), respectively). 

if HHS can code medical records to protect confidentiaiity and other agencies can code research data, 
why can^'t EPA do the same for data that are now over 30 years old? 

EPA provided all of the data received from the researchers. These underlying data consist of 
three distinct datasets, which the researchers link together in order to estimate the relative risks 
of exposure to air pollution. Due to this linkage, at minimum there are serious questions as to 
whether it would be possible to fully protect the confidential medical information by coding the 
data. 

What efforts have you taken to investigate the potential of employing these techniques? 

Prior to disseminating the death data provided by Harvard University, EPA coordinated with the 
Centers for Disease Control and Prevention to ensure that the data did not identify the 
particular establishment or individual supplying the information. 


As part of its proposed air emission standards for hydraulically fractured oil and gas wells, EPA 
declined to directly regulate emissions of methane but instead mandated "green completions" of 
wells to control volatile organic compound emissions. It appears — based on your own testimony 
stating that this rule could end up "reducing up to 290,000 tons of harmful volatile organic compound 
emissions and a side-benefit of reducing methane emissions equivalent to 33 million metric tons of 
carbon dioxide" - that EPA's decision to mandate "green completions" was in effect an effort to 
control methane emissions. Do you agree with this assertion? Is it typical for an EPA rules stated 
benefit to be vastly dwarfed by a "side-benefit?" 

The oil and gas standards to which your question refers regulate emissions of volatile organic 
compounds (VOCs) from more than 11,000 new hydraulically fractured gas wells each year ~ 
achieving a 95 percent reduction in such emissions. These reductions are achieved through the 
use of a proven process - known as reduced emissions completions or "green completions" -to 
capture natural gas that currently escapes to the air. This process has the co-benefit of 
substantially reducing methane emissions, as well as reducing waste of natural gas - yielding 
substantial cost savings. Although the rule does not target methane emissions, it is appropriate 
and beneficial to account for this co-benefit in analyzing and describing the rule. 


Are you familiar with and confident in the data EPA used to justify the "green completion" mandate? 

EPA based all provisions of the Oil and Natural Gas NSPS on the best available data sources and 
on proven technology that will result in net cost savings to operators through recovery of 
natural gas otherwise lost during well completions. A variety of data sources informed 
development of the rule, including data from the U.S. greenhouse gas inventory, Natural Gas 
STAR program, State programs, and other published studies and materials. In addition, during an 
extended comment period, several commenters provided supplemental data for the agency's 
consideration. The agency considered all of this for the final rule. 
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As you are aware, certain outside groups have filed a lawsuit challenging EPA's decision not to 
explicitly regulate emissions of methane. Can you commit today that you will vigorously defend your 
rule against this challenge and not enter into a quick settlement that will require EPA to regulate 
emissions of methane? 

EPA will evaluate the claims but at this time cannot predetermine how the agency will respond. 


During your tenure as Assistant Administrator for Air and Radiation, EPA issued new air emission 
standards for hydraulically fractured oil and gas wells. This rule was challenged by multiple outside 
groups and EPA indicated earlier this year that it intends to amend and reissue the rule later this year. 
This February, EPA's inspector General (IG) issued a report stating that EPA's air emissions data for the 
oil and gas production sector is lacking and needs to improve. As part of the report, in a 
memorandum dated November 16, 2012 from you to the EPA IG's office, you agreed with an IG 
recommendation to develop a cross-office strategy designed to address gaps in the emissions data 
possessed by EPA on the oil and gas production sector. Do you think it is advisable to delay any new 
emission rules until this strategy is in place and these data gaps are addressed? Was it a mistake for 
EPA to propose the air emission rules in light of the data gaps identified in the IG report? 

The 2012 oil and natural gas rules were based on the best information available. The final rule 
achieved significant emission reductions while Increasing natural gas supply, providing a 
common sense answerto a significant environmental concern. EPA continues to refine and 
improve its knowledge of the oil and gas industry as data and Information become available. I 
can assure you that future policy decisions concerning the oil and natural gas sector will be 
informed by any new data received. 


Former Administrator Lisa Jackson acknowledged that the states '"are stepping up and doing a good 
job" regulating hydraulic fracturing. Do you see a need for the EPA to regulate fracking? Lisa Jackson 
also answered a question about EPA's ability to keep pace with oversight on day-to-day hydraulic 
fracturing operations by saying "I don't think we can" and later said EPA is "not nearly large enough to 
be on the ground the same way" as State regulators. Do you disagree with these comments by Lisa 
Jackson? 

Response: I can't speak to the exact context in which Former Administrator Jackson made these 
comments; however, I agree with what I perceive to be the sentiment that the State regulators are the 
primary regulators of fracking activities. 


The EPA is currently in the middle of a multi-year, multi-million dollar project examining the 
relationship between drinking water and hydraulic fracturing at the urging of Congress. At the same 
time, we understand there have been several petitions to the Agency from groups requesting 
immediate action on hydraulic fracturing related activities (examples include: TRI Petition in October 
2012; TSCA Petition in August 2011; E&P Waste Petition of 2010), Does it make sense for the Agency 
to wait on the outcome of the national water study before responding to any of these petitions or 
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developing rulemakings associated with any one of the petitions? If not, what scientific work is being 
done that would support taking any action at this time? if you are not going to wait before moving 
forward with regulatory changes, should we continue with the study? 

Response: As I understand it, the Agency's study addresses drinking water and the petitions you 
mention contain questions not limited to the scope of the study. If confirmed, I will take a close look at 
the interaction between the study and the pending petitions and will ensure that any action taken by 
the Agency is grounded in science. 


Last August, the EPA's Science Advisory Board (SAB) noticed in the Federal Register a call for experts 
to sit on an ad hoc panel to advise the SAB on the EPA's national hydraulic fracturing and water study. 
Given the significance of this study into the relationship between drinking water and hydraulic 
fracturing, shouldn't the panel include experts in the oil and natural gas industry that have direct, 
current and real world experience in unconventional oil and natural gas development? It has come to 
my attention that a number of industry experts that were included on the November 2012 list of 
candidates for the SAB ad hoc panel have been notified that certain financial Interests in oil and 
natural gas companies are considered by EPA to be "disqualifying financial interests" under the Ethics 
in Government Act of 1978 and related regulations, isn't there a conflict of Interest waiver available 
for special government employees serving on SAB panels and other committees subject to the Federal 
Advisory Committee Act? Other federal agencies overseeing regulated industries, including the DOE 
and FDA have issued waivers to individuals. EPA's own guidance recognizes that a waiver may be 
warranted when "the participation of the individual is so vital as to waive a conflict of interest." 

Given that current oil and natural gas experience is important to a study looking at today's drilling and 
production technologies and EPA has clear authority to waive a conflict of interest based on a 
disqualifying financial interest, should conflict of interest waivers be used to ensure that current, real 
world experience in today's unconventional oil and natural gas industry is Included on the peer review 
panel for the EPA study? 

Response: From what I understand, members of the panel were chosen because of their scientific 
expertise and represent a wide variety of expertise areas. If confirmed, i would be happy to discuss this 
Issue with you further. 


EPA has repeatedly stated that with regard to its studies associated with hydraulic fracturing, a 
transparent, research-driven approach with significant stakeholder involvement can address 
questions about hydraulic fracturing and strengthen the nation's clean energy future. However there 
are several examples, such as Dimock, PA, Parker County, Texas, and Pavillion, Wyoming where it 
appears the Agency is more Interested in rushed judgments, which turn out to be inaccurate, and 
placing information in the hands of the media rather than undertaking a sound scientific approach to 
addressing fundamental questions. Will this continue to be the Agency's response to difficult 
technical Issues under your leadership? 
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Response: As I have previously stated, I believe that the Agency's actions should be guided by sound 
science and the law, and if confirmed, I would continue to affirm those principles. 


Congress made clear in the Energy Policy Act of 2005 that the states are responsible for regulating 
hydraulic fracturing within their borders, and that the EPA has a very limited role regulating hydraulic 
fracturing through the Safe Drinking Water AcT. EPA has constantly pushed to expand its reach 
beyond what Congress has authorized, and that seems to be what the agency is attempting to do with 
draft guidance on the use of diesel fuels in hydraulic fracturing issued last year. The guidance offers a 
vague and unworkable definition of "diesel fuels," which covers more than just diesel fuels, and 
unnecessarily calls into question the legitimacy of decades-old, state-run regulatory programs that to 
date have produced zero cases of groundwater contamination as a result of hydraulic fracturing. If 
you are confirmed, will you withdraw this draft guidance? What are the plans of the Agency with 
regard to the diesel issue? What is the timing? 

Response; As I understand it, EPACT 2005 specifically exempted diesel fuel from the exclusion from the 
Safe Drinking Water Act. If confirmed, 1 will work with you on the specifics of the issue of diesel fuel use 
in fracking. 


The president as well as top officials in the Department of the Interior and Department of Energy have 
emphasized the importance of shale gas development and touted the increase in U.S. oil and natural 
gas development. The use of hydraulic fracturing and horizontal drilling has been essential to this 
increased development of oil and natural gas as well as the resurgence of American industry including 
the manufacturing sector. Before Congress in May 2011 former EPA Administrator Lisa Jackson 
testified to the absence of any "proven case where the fracking process itself has affected water" and 
then reiterated in an April 2012 interview that “in no case have we made a definitive determination 
that the fracking process has caused chemicals to enter groundwater." Do you agree with this 
position? Are you aware of any definitive determinations that would contradict these statements? 

Response: Although I am not familiar with the exact context of her testimony, I am not aware of any 
definitive determinations that would contradict those statements. 


In December 2011, EPA released a draft report entitled "Investigation of Ground Water Contamination 
near Pavillion, Wyoming." This report concluded that fracking fluid was present in groundwater at 
Pavillion and set off newspaper headlines suggesting that EPA had a documented case of groundwater 
contamination from shale gas development activities. In January 2013, over a year later, EPA 
announced it was delaying the release of findings in the Pavillion matter by 8 more months to 
evaluate new data. Do you believe that EPA's Pavillion draft report met the standards of quality 
assurance and scientific rigor that you will expect as EPA Administrator? 
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Response: I have not had the opportunity to review or be briefed on that particular draft report, so I 
can't speak to its quality; however, if confirmed, I will hold the Agency to the highest scientific 
standards. 


Will you commit that EPA^s final report on Paviiiion will be undertaken in accordance with EPA 
standards on quality assurance and with appropriate opportunities for peer review? 

Response: If confirmed, I commit to ensuring that Agency standards for quality assurance and peer 
review are followed. 


Do you believe that EPA should refrain from issuing conclusions such as those reached in the Paviiiion 
case before having all of the relevant data confirmed and subjected to Agency-standard quality 
controls and peer reviews? As Administrator will you encourage EPA officials to refrain from making 
public conclusions or accusations such as these prior to confirming that the conclusions reached are 
supported by scientific evidence? 

in December 2010, EPA's Region 6 issued an emergency order under the Safe Drinking Water Act 
alleging that gas wells operated by Range Resources in Parker County, Texas were leaking methane 
into local residences. Once again, this led to headlines indicating that EPA had linked shale gas 
development to groundwater contamination. In April 2012, this case was dropped. As Administrator 
will you encourage EPA officials to refrain from making public accusations such as these prior to 
confirming that the conclusions reached are supported by scientific evidence? 

In 2011, EPA investigated groundwater contamination issues in DImock, Pennsylvania. While this 
investigation triggered headlines suggesting that hydraulic fracturing was responsible for water 
contamination, EPA testing in 2012, indicated that there was no risk to human health from the 
drinking water and that no significant levels of fracture fluid had been found. Based on the 
discontinued or discredited Investigations in Paviiiion, Wyoming, Parker County, Texas, and Dimock, 
Pennsylvania, do you think that EPA has a credibility problem with its actions relating to hydraulic 
fracturing? What steps will you take as Administrator to address this before the release of any further 
reports on hydraulic fracturing? 

Response (to the three questions above): If confirmed, I will work to ensure that EPA work is guided by 
the requirements of the law, the best available science and Information, principles of scientific integrity, 
transparency, and continued stakeholder engagement. 


With EPA's record on Paviiiion, Dimock, and Parker County, how can the public be confident the 
largely agency water study will be conducted based upon sound science? 
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Response; I believe that sound science is crucial for the Agenc/s work. If confirmed I commit to 
ensuring that the study integrates sound science. 


How will information received at various stakeholder meetings be used with the study? 

Response: If confirmed, I will support a transparent research-driven approach, with significant 
stakeholder involvement to address questions about hydraulic fracturing while strengthening our 
nation's clean energy future. 


When will testing of the prospective sites begin? Can you tell us where these sites are located? 

Response: If confirmed, I commit to look into this issue. 


What Involvement have State officials, and organizations such as the Ground Water Protection 
Council, have with the study? 

Response: The vast majority of my career has been at the State and local level. I know that in order to 
make environmental progress, we need to have partnerships with the States. If confirmed, I will ensure 
that States and the Federal government work together, collaboratively to solve problems. 


Why did EPA decide to test retrospective sites to start the study? As we have seen with Paviilion and 
other such sites, going back in time it makes it very difficult to have a baseline and to determine if 
there are any issues. Why did the agency not start with prospective sites, and test the technology in 
real time? 

Response; If confirmed, I commit to look into this issue. 


How much has EPA spent on the hydraulic fracturing study to date? How much do you anticipate that 
it will spend before It is completed in 2014? Can you provide a breakdown of how that money has 
been allocated by EPA? Have other agencies spent funds on the study as well? If so, how much? 

Response: If confirmed, I commit to look into this issue. 


What has been the involvement of the White House Hydraulic Fracturing Task Force? Have they been 
overseeing they study? Have they been briefed on the study? What about other agencies, who else is 
now involved with the study? 
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Response: If confirmed, I will review the Agency's Involvement with the Task Force. 


What is era's policy on Instant Messaging (IM)? Has ERA taken steps to preserve IM communications 
consistent with their obligations under the Federal Records Act? Have IM records been destroyed? 
Will ERA commit to releasing IM's that are responsive to FOIA and Congressional requests? 

Response: As I said during my confirmation hearing, I do not use Instant Messaging. If I'm confirmed, 1 
commit to reviewing the Agency's policies on this topic. Additionally, I commit that if I'm confirmed, I 
will work with other agency officials to continue ongoing efforts to ensure compliance with the Federal 
Records Act and the Freedom of Information Act, In addition to being responsive to Congressional 
requests. 


A few years ago, the ERA inspector General raised serious procedural questions about ERA's 
compliance with its own peer review guidelines. What has been done to ensure that the ERA peer 
Review requirements are followed? 

Response: Peer review is a critical step to ensuring the integrity of our scientific and technical work 
products, as well as to ensuring that our decision makers are fully Informed. The EPA has a long and 
substantial history implementing peer review in Its programs. I am told that currently, the EPA uses the 
3"'^ Edition of the Peer Res/iew Handbook and the 2009 addendum to promote consistency not only 
across the Agency, but with the Office of Management and Budget's 2004 Final information Quality 
Bulletin for Peer Review, as well as other relevant policies and guidelines. 


Can you give me assurances that EPA will follow all requirements for having independent peer review 
of significant technical assessments? 

Response: Yes. The EPA continues to evaluate Its peer review processes to determine whether 
improvements are needed. 


Do you think that publication in peer reviewed journals is the same thing as the independent peer 
review discussed in the EPA peer review guidelines? 

Response: I understand the need for independent peer reviewed science. Without knowing more about 
the context of the question, it is difficult to comment beyond that; however, I will commit that if I'm 
confirmed, independent peer review continue to be an important part of the science used by and 
conducted by the Agency. 
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Will you commit to send this committee and the House Speaker a detailed report of how EPA has 
responded to the inspector General's report, with a list of those convened independent peer review 
panels? 

Response: I am not familiar with that particular report or to which panels you refer, but if confirmed, I 
will commit to take a look at the Agency's response and work with you to get additional Information that 
you may be seeking. 


Can you commit to ensuring that all draft and final assessments released by the IRIS program are 
consistent with the recommendations of the recent NAS Formaldehyde committee which 
recommended changes for all IRIS assessments, not just formaldehyde? 

Response: I agree that strong science should be the foundation of all the work that the Agency conducts. 
If I'm confirmed, I will carefully consider the recommendations of the recent NAS Formaldehyde review 
and will work with career scientists within the Agency to ensure that we have a robust, open and 
transparent scientific process. 


Currently the IRIS program does not consider natural background levels of chemicals in the 
environment or levels produced by the human body when developing hazard values. Do you support 
this approach? As Administrator, how will you improve the development of IRIS hazard values to 
make sure they pass a reality check and don't overestimate existing natural exposures that are not 
known to be associated with any adverse effects at naturally low exposure levels? 

Response: I completely agree that strong science should be the foundation of all the work that the 
Agency conducts. If I'm confirmed, I will work with the scientists within the Agency, and outside of the 
Agency, to ensure that all of our work reflects the best possible science. 


In a letter to Dr. Kenneth Olden from the Formaldehyde Panel of the American Chemistry Council 
dated January 4, 2013, stakeholders called for an "open scientific forum" prior to the release of the 
revised draft assessment, to focus on the epidemiology studies and mode-of-action data concerning 
the possible causal association between exposure to formaldehyde and leukemia. As you know, the 
National Academy of Sciences in its highly critical review of the 2010 draft IRIS assessment of 
formaldehyde cast significant doubt on such a causal association. It is our understanding the Office of 
Research and Development is resistant to convening such a science forum. We find this position 
incomprehensible considering the criticism EPA has endured over this particular IRIS assessment. Will 
you commit to instructing ORD to convene the workshop prior to release of the discussion draft, to 
publicaily document the findings and conclusions of the workshop and to incorporate those findings 
and conclusions in the discussion draft? 
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Response: I am unaware of the specifics of this issue, but I believe that it is important to share scientific 
view points. If 1 am confirmed, I commit to looking into this issue. 


A recent analysis presented at the Society of Toxicology meeting showed that 67% of the Hazardous 
Air Pollutants (HAPs) have no IRIS value. What are the criteria for selecting chemicals for assessment 
within the IRIS Program? Oo you believe that HAPs should be priorities for assessment within the IRIS 
program? Will you commit to developing a clearly articulated prioritization process for high priority 
IRIS assessments that benefits from, and is responsive to, engagement from all stakeholders? 

Response: I am quite aware of the impacts associated with Hazardous Air Pollutants from the 
perspective of EPA's office of Air and Radiation, but I am not familiar with the issue you raise with 
respect to the IRIS assessment. If I'm confirmed, I will look into this issue and ensure that the 
prioritization of the IRIS program is appropriate. 


The scientific integrity of EPA's hallmark Integrated Risk Information System (IRIS) program has been 
questioned by Congress as well as the National Academies of Science (NAS). While Or. Ken Olden Is 
working to bring new leadership to the IRIS program, there is much more work that needs to be done. 
Can you commit to ensuring that all draft and final assessments released by the IRIS program are 
consistent with the recommendations of the recent NAS Formaldehyde committee which 
recommended changes for all IRIS assessments, not just formaldehyde? Will you ensure that as part 
of the improvements in the IRIS program, the Agency will move away from outdated default 
assumptions and instead always start with an evaluation of the data and use modern knowledge of 
mode of action - how chemicals cause toxicity - instead of defaults? Oo you agree that all studies 
should be independently Judged based on their quality, strength, and relevance regardless of the 
author affiliation or funding source? To further improve the IRIS Program, will you commit to revising 
the way hazard values are presented to the public to ensure that critical science policy assumptions 
are transparently presented and not comingled with scientific assumptions? Currently the IRIS 
program does not consider natural background levels of chemicals in the environment or levels 
produced by the human body when developing hazard values. Do you support this approach? As 
Administrator, how will you improve the development of IRIS hazard values to make sure they pass a 
reality check and don't overestimate existing natural exposures that are not known to be associated 
with any adverse effects at naturally low exposure levels? 

Response: I am unaware of the specifics of this issue, but I completely agree that strong science should 
be the foundation of a(i the work that the Agency conducts. If I'm confirmed, I will work with the 
scientists within the Agency, and outside of the Agency, to ensure that ail of our work reflects the best 
possible science. 
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Currently the IRIS staff are the sole arbiters of whether and to what extent draft IRIS assessments 
should be revised to reflect input from peer reviewers and the public. EPA's own Scientific Advisory 
Board has recommended the use of a "monitor” or “editor.” Will you commit to using a 3rd party, 
independent of the IRIS program, to ensure that EPA staff have sufficiently considered and responded 
to peer reviewer and public input before assessments and other documents are finalized? 

Response: If I'm confirmed, I commit to working with scientists such as Dr. Ken Olden and others to 
ensure that the IRIS program is as efficient, robust, and transparent as possible. It Is imperative that 
sound science be the basis of all decisions that the Agency, as well as the IRIS program, makes. 


317. What role will EPA play in the development of the State Department's Final Environmental 
Impact Statement for the Keystone XL pipeline permit? 

318. What role will EPA play in the development of the Administration's National Interest 
Determination for the Keystone XL pipeline permit? 

319. According to a State Department spokeswoman, the agency has been working with the EPA on 
the latest Draft Supplemental Environmental Impact Statement. What role has EPA played in the 
Draft SEIS? 

320. The State Department is in the midst of an open comment period on the Draft Environmental 
Impact Statement for the KXL project. What do you think about State's climate estimates in the new 
Draft Supplemental EIS? Do you think they took a thorough enough look at the GHG emissions? 

321. In the draft SEIS, the State Department seems to indicate that Keystone XL is the safest, most 
environmentally responsible way to deliver the oil that refineries and consumers need to fuel our 
economy, businesses, homes and maintain our quality of life. What are your thoughts on that? 

322. The DSEIS noted that Keystone XL would result in "no substantive change in global GHG 
emissions" and it is “unlikely to have a substantial impact on tbe rate of development in the oil sands, 
or on the amount of heavy crude oil refined in the Gulf Coast area.” Based on your agencies review of 
the Draft SEIS and your office's work in helping the State Department develop the latest Draft SEIS, 
would you comment on those statements? 

Response (to Keystone XL questions): The State Department has long held the permitting authority for 
energy projects crossing international boundaries, including the Keystone XL pipeline project, and for 
gathering all facts necessary to make such permitting decisions. Accordingly, the State Department has 
overseen a process that provides for input by several federal departments, interested stakeholders, and 
members of the public. The State Department's publication of the Draft Supplemental Environmental 
Impact Statement marks an important step in that process. The public and all interested stakeholders 
will now have an opportunity to comment on the Draft Supplemental EIS. Any comments on the DSEIS 
should therefore be directed to the State Department. I understand that EPA has reviewed the DSEIS 


73 



145 


and made appropriate comments. Ultimately, the decision on TransCanada's permit will be based upon 
a "national interest" determination, taking all relevant factors into account. 


LCFS; 

Several bills have been introduced in the U.S. Congress to establish a federal low-carbon fuel 
standard, or "LCFS" - including by then-Senator Obama in 2007. In fact, LCFS was originally part of the 
2009 Waxman-Markey climate bill before being removed at the request of a number of Democrats. 
However, given that efforts to move LCFS legislation through Congress have failed, some proponents 
of such a program have raised the question of whether EPA might implement a federal LCFS through 
regulation. Do you believe that EPA has the statutory authority, under the Clean Air Act to 
promulgate a federal low-carbon fuel standard? If so, what is the legal basis upon which the EPA has 
the authority to promulgate an LCFS? 

During the previous administration. In the July 11, 2008, Advance Notice of Proposed 
Rulemaking: Regulating Greenhouse Gas Emissions under the Clean Air Act, EPA solicited 
comment on whether the agency had the authority under the Clean Air Act to design and 
implement a new GHG fuel program that Is broader in scope than the RFS program. EPA has not 
addressed this issue further at this time. The agency is not considering nor does it currently have 
any plans to establish an LCFS under the Clean Air Act. 

You may be aware a study was done in 2010 by Charles River Associates, a highly regarded economic 
forecasting firm, on what the Impacts of a national LCFS program would be. The results were fairly 
impressive - up to 4.5 million American jobs tost, a reduction in U.S. GDP of up to $750 billion, and an 
increase in gasoline prices of up to 170 percent over a 10-year period. In fact, a number of studies 
have analyzed what the results of an LCFS would be, either at the state, regional, or national level - 
and the consensus is that there would be universally negative, severe economic impacts. These 
studies all used the Energy Information Administration's projections for the availability of some of 
these low-carbon fuel options, such as cellulosic ethanol and electric vehicles, in light of the 
conclusions from these studies, will the Agency seek to promulgate a federal LCFS during the current 
Administration? If so, how does the Agency intent to mitigate the consumer costs associated with an 
LCFS? 


I am not personalty aware of the study to which your question refers, and EPA Is not considering 
nor does it have any plans to seek to establish a federal LCFS. 

Given the numerous problems now evident with the federal Renewable Fuels Standard, the prospect 
of simply replacing the RFS with a federal LCFS is starting to be discussed by some in Congress. What 
is the Agency's position on this possible substitute? 
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I am not aware of any current legislative proposal to replace the RF5 with a federal LCFS, but in 
any event ERA has no position on any such proposal. 

Can you discuss the problems associated with potential "fuel shuffling" that might occur as the result 
of the imposition of an LCFS? Does the agency have the ability to prevent such compliance 
approaches? 

ERA is not considering nor does it have any plans to seek to establish a federal LCFS, and I am 
not familiar with the issue to which your question refers. 


Lead 

According to a recent lawsuit filed by environmental groups, ERA has known for a decade that 
"general aviation aircraft" are the single largest source of lead emissions. Yet, ERA has made Its own 
judgment not to Issue an endangerment finding regarding lead emissions from air plane fuel. Why has 
ERA decided to not regulate lead emissions from aircraft which it has acknowledged is the largest 
source of lead emissions? 

ERA has not made any decisions on whether to regulate lead emissions from aircraft at this 
time. ERA is currently conducting the analytical work, including modeling and monitoring, to 
evaluate whether lead emissions from the use of leaded aviation gasoline (avgas) in piston- 
engine aircraft cause or contribute to the endangerment of human health or welfare. Any 
proposed determination with regard to endangerment would be subject to notice and 
comment, and we estimate the final determination will be In mid-to-late 2015. If a positive 
endangerment determination were made, as part of any future assessment of control measures, 
ERA would consider safety, fuel supply, and economic impact issues, including effects on small 
businesses. 


On March 7, ERA responded to questions for the record from a Senate hearing, held last summer, 
regarding lead-based paint exposures. In the response, ERA cited 8 studies as "relevant" to 
information to lead-based paint (LBP) and renovations In public and commercial (R&C) buildings. On 
April 9, ERA responded to another letter on this Issue. This time, ERA identified 5 studies as "relevant" 
to LBR and renovations in P&C buildings. In fact, 3 of the same studies cited in the April 9 letter were 
also cited in the March 7 letter. One of the studies cited twice plainly states: "There are no data at 
this time to assess whether environmental exposures monitored in target housing are representative 
of environmental exposures encountered in public and commercial buildings." (Environmental Field 
Sampling Study, Volume I Technical Report, (May 1997) at p. 4-5}.) Why did ERA cite this study, when 
it is plainly not relevant to lead-based paint exposures in pubiic and commercial buildings? 

In era's April 9 letter, one of the new studies that the agency cites is a "Health Hazard and Evaluation 
Report" out of the University of California at Berkley, from July 2001: 

http://www.cdc.gov/niosh/hhe/reports/pdfs/1999-0113-2853.pdf. This study states (at p. 1) that the 
project took place at 3 "unoccupied" buildings that were scheduled for demolition: two 2-story 
muitifamily residences, and a "daycare center." All three of these buildings would be already covered 
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under EPA's current lead-based paint program for "target housing." Were any public or commercial 
buildings assessed in this 2001 Berkley study? If no, then why did EPA cite it as relevant to the issue 
of lead-based paint exposures and renovation activities In public and commercial buildings? 

In fact, In looking through all of the studies cited in both the March 7 and April 9 letters, all of the 
structures assessed in these studies concern "target housing" or "child occupied facilities," which are 
regulated under EPA's current residential lead paint rules, in ail of these studies, the only non- 
residential structures considered by EPA that we could identify were: (1) a school built in 1967; and |2) 
a l-story office building well over 150 years old. Does EPA think that a major new regulatory 
program, regulating renovation activities in public and commercial buildings across the U.S., can be 
supported by the studies on a 1960s-era school, and a 150-year old, l-story office building? In any of 
the studies cited by EPA, can the agency point to any structure that is a public and commercial 
building, where lead-based paint issues and renovation activities were assessed? Would you please 
describe any non-residential structure that was considered in these studies? Will your staff meet with 
interested private sector stakeholders, who would be immediately affected by any new lead-paint 
program, to go over these studies jointly with Committee staff? In the April 9 letter, EPA also refers to 
a lead "technical studies" webpage: http://www2.epa.gov/lead/technicai-studies. Can you show us 
where, In any of these studies, public and commercial buildings specifically were assessed for possible 
lead-based paint hazards? 

Shouldn't EPA have a public and commercial building "hazard" finding in place first, and then 
determine if it needs to regulate renovation activities? After all, this is the sequence the agency 
followed for pre-1978 "target housing." Over seven years lapsed between the residential "hazard" 
finding, and the eventual residential "renovation" rule. Why isn't EPA pursuing the same process 
here? What "hazard" may any commercial building renovation regulations be designed to prevent? 

The February IS letter to EPA explained that this commercial building rule will have great 
consequences for federal buildings - including those right here on Capitol Hill. In EPA's April 9 
response, the agency generally Identified the agencies and departments it has, or plans to, contact in 
the federal buildings community. But the agency has not provided the Committee with any 
substantive, detailed plans for how it is coordinating with agencies and departments like the General 
Services Administration, the Architect of the Capitol, or the military branches. Please give details on 
the steps EPA has taken to work with GSA and other federal building managers to carefully study lead- 
based paint hazards in federal buildings. What outreach plans does EPA have in place to gather 
substantive information on lead-based paint issues in public and commercial buildings? Does EPA 
know what the lead paint hazards are in its own buildings? 

Has EPA contacted the Architect of the Capitol to get an understanding of any lead paint hazards on 
Capitol Hill - such as at the House Cannon Building, which is undergoing a major renovation project? 

Would EPA be willing to meet with the GSA, Architect of the Capitol, the military branches, and other 
federal facilities owners - along with EPW Committee staff - to get a better understanding of EPA's 
plan to coordinate with the federal buildings community on this rule? 
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We understand that affected real estate and contracting trade groups have offered to meet jointly 
with EPA, GSA, and other federal building managers on this issue. Does EPA plan to hold such a joint 
meeting with real estate and contracting trade groups? If yes, when? 


Response (to the eight questions above): 1 support the Agency's goals to reduce childhood lead 
poisoning during renovation and repair activities, including in public and commercial buildings if they 
pose a risk. If confirmed, the Agency and I will work with you and other members of the Committee, as 
well as the range of entities who may be affected by the Agency's efforts on this important issue. 


In November 2012, EPA's Region 3 wrote a letter to the Federal Energy Regulatory Commission (FERC) 
recommending that FERC and DOE expand their NEPA analysis of LNG export facilities to include a 
study of the indirect and cumulative environmental impacts of exporting LNG. Do FERC and DOE have 
the sole statutory and regulatory authority to review and approve LNG export applications? 

Response: I am not familiar with the details of LNG export applications, but it is my understanding that 
FERC and DOE are the two Agencies with approval authority for export facility applications. 


What is your view of EPA's role in the LNG export application process? 

Response: Again, I am not familiar with the details of the LNG export application process; however, It is 
my understanding that as part of the process underthe National Environmental Policy Act, EPA can offer 
comments to FERC on the scope of the environmental review. 


What "indirect" environmental impacts might result from LNG exports? 

Response: I am not familiar enough with the process of LNG exports or with any specific proposals to 
offer concrete thoughts on what might constitute direct or indirect effects of any particular project. If 
confirmed, I would work with the Agency and with the Administration to make an appropriate 
determination on what, if any, environmental considerations might be appropriate to consider through 
the FERC led NEPA process. 


NAAQS S02 (Marine) 

The International Maritime Convention (IMO) has amended the International Convention for the 
Prevention of Pollution from Ships (MARPOL) to require ships operating in Emissions Control Areas 
(ECA), which include the vast majority of the US coastline, to use only low sulfur fuels. The first stage 
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of this program, which required use of fuel oil with a sulfur content of 1 % or less came Into effect this 
past summer and has led to increased shipping costs. There Is evidence that these stringent limits are 
having a significant financial impact on short seas shipping companies, and, in some cases, higher 
shipping costs are resulting in higher costs for downstream consumers in the U.S. 

For this reason, I am troubled that by August 2015, ship owners operating in these waters will be 
required to use fuel that contains no more than 0.1% sulfur. I have significant concerns about the 
impact such a cut would have, not just on short seas shipping companies, but the health and safety of 
the U.S. economy. 

The ECA is one of the most important environmental air programs established in the past 
decade and will result in the prevention of tens of thousands of premature deaths. EPA and 
Coast Guard are committed to allowing flexibilities allowed under the applicable IMO 
requirements that can reduce the costs of compliance with the ECA and incentivize advanced 
technologies, without compromising the environmental benefits of the ECA. In 2030 the 
combination of our national standards and ECA controls will prevent between 12,000 and 
31,000 premature deaths and 1.4 million work days lost. The benefits of the coordinated 
strategy In 2030 are estimated to be between $110 and $270 billion, which is up to 90 times the 
projected costs of $3.1 billion. 


MATS: 


In March 28, 2013 the Environmental Protection Agency (EPA) published updated emissions standards 
for power plants under the Mercury and Air Toxics Standards (MATS). The MATS rule imposes 
sweeping new emissions requirements for power plants, and EPA expects that the MATS rule will 
entail upwards of $10 billion in compliance costs, making it the most expensive rule in EPA's history. 

In promulgating the MATS rules, EPA relied heavily on the claim that the rule will benefit public health 
through decreases In particulate matter pollution (PM). However, regulation of PM Is primarily 
accomplished through National Ambient Air Quality Standards (NAAQS), which are required to be set 
at levels that provide adequate protection for the public health or welfare. Accordingly, it appears 
that the agency has set a NAAQS standard for particulate matter at a level insufficiently protective of 
public health and welfare. Can you share your thoughts on this? 

Even after several decades of pollution control laws, until MATS there were no national limits on 
emissions of mercury and other air toxics from power plants. Power plants emit mercury, other 
metals, acid gases, and other air toxics - as well as particulate matter - all of which harm 
people's health. The rule regulates mercury and other air toxics, but the control technologies 
installed to reduce these air pollutants also yield significant reductions in particulate matter. 

What percentage of the health benefits in ail EPA's air regulations taken together over the last five 
years are attributable to collateral reductions in particulate matter arising from these regulations? 

EPA strives to quantify all of the anticipated benefits for our air rules. Pollution controls often reduce 
multiple pollutants, leading to significant co-benefits from the application of those controls. For example, 
pollution control devices such as scrubbers reduce 502 emissions, which also provide significant PM2.5 
co-benefits. In some cases, the EPA does not have the data to quantify all of the benefits associated with 
reducing air pollution, which prevents EPA from quantifying all the benefits associated with its rules. The 
agency does not have the specific calculation you request readily available. 
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EPA's website says that mercury "can travel thousands of miles in the atmosphere before it is 
eventually deposited back to the earth in rainfall or in dry gaseous forms." if this is true, wouldn't 
rising consumption of coal in countries like China and India (whose regulatory regimes are less 
stringent than our own) offset any domestic mercury reductions connected to the MATS rule? in fact, 
if more US manufacturing moves to these countries, which have less stringent emission controls than 
the US, wouldn't a possible result of MATS be an increase in global mercury emissions? 

A substantial portion of the mercury that is deposited in the U.S. comes from U,S. sources, 
especially near the source. For example, based on EPA's air quality modeling for the Mercury 
and Air Toxics Standard, U.S. EGUs contributed up to 30 percent of total mercury deposition in 
some U.S. watersheds in 2005. To reduce atmospheric transport of mercury globally, EPA 
together with the State Department is participating In United Nations efforts to encourage all 
countries to reduce their mercury emissions. Those efforts Include negotiations toward an 
international agreement and partnerships for training and information on strategies for 
reducing mercury emissions. 

During consideration of the MATS rule both Commissioners at FERC and outside electricity experts 
raised concerns about the potential for forced retirement of generating facilities causing costly 
reliability problems. EPA even admitted that localized reliability problems could result from the rule. 
Given that the construction and use of generating facilities is time and capital-intensive, at what point 
do you think that cumulative regulatory burdens on the electricity sector may create reliability 
problems? 

EPA takes electric reliability concerns very seriously. EPA determined that many existing coal 
plants are already very well controlled for pollution, and other coal plants have the ability to 
retrofit with widely available pollution control technologies. EPA and DOE analyzed the resource 
adequacy impacts of the MATS rule prior to Its finalization and determined that the rule would 
not adversely affect resource adequacy in any region of the country. Additionally, since finalizing 
MATS, EPA has continued to work with FERC, DOE, state regulators, and the regional 
transmission organizations and other planning authorities to help ensure early planning and 
prompt action to assess and mitigate any potential reliability issues associated with 
Implementation of EPA rules. Those efforts have confirmed EPA's analysis that utilities and grid 
planners have significant tools to address reliability challenges within the timeframes set forth in 
the Clean Air Act. EPA has taken steps to ensure broad availability of an additional year to 
comply with the MATS rule where needed for technology installation, including in situations 
Implicating reliability considerations. To the extent any localized reliability challenges emerge, 
there are adequate tools to address them. For example, concurrent with the final MATS rule 
EPA has identified a clear pathway for up to one additional (fifth) year to come into compliance 
where needed to address a documented reliability issue. 


In March, 2012, a federal court struck down EPA's retroactive revocation of a mining-related CWA Sec. 
404 permit, holding unequivocally that EPA has no authority to retroactively veto CWA Sec. 404 
permits issued by the U.S. Army Corps of Engineers. EPA has appealed the decision, maintaining that 
at any time after the issuance of the permit ~ even where, as here, the permit has been being properly 
followed for several years and EPA had worked with the permittee and the Army Corps for ten years 
prior to permit issuance to reach an acceptable alternative - EPA may veto the permit. What do you 
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think the practical effect on industry would be of having Sec. 404 permits be subject to EPA's veto 
whenever the agency chooses? 


Response: I understand the important concerns raised by your question regarding the use of EPA Clean 
Water Act authorities and potential effects on the nation's business community. During the pendency 
of the appeal of the district court's decision, EPA will not exercise its 404(c) authority after a permit is 
issued, if I am confirmed, I look forward to working with you to assure that the final court decision is 
implemented consistent with the law and in careful consideration of the issues you raise. 


During deliberations on the Clean Water Act in Congress, Senator Muskie note that there are three 
essential elements to the Clean Water Act — “uniformity, finality, and enforceability". How do the 
assertions made by EPA regarding the scope of its authority under Sec. 404 comport with the notion 
of permit finality? 

Response: 1 appreciate your concerns regarding the importance of providing permittees with a sense of 
finality when their permits are issued. If confirmed, I will work to implement the CWA to provide the 
uniformity, finality, and enforceability that are so important in our regulatory programs. 


Has EPA considered what effects its actions might have on state SMCRA permitting programs? 

Response: It is very important to me that EPA implements its responsibilities in coordination with our 
federal, state, and local partners, including our partners in state and federal SMCRA permit programs. If 
confirmed, I will make respectful coordination with our partners an Agency priority. 


EPA is on schedule to propose a new ozone NAAQS this December and finalize it in September 2014. 
We understand that EPA's Clean Air Science Advisory Committee (CASAC) has recommended that the 
standard be set between 60 and 70 ppb based on recent health studies and has asked EPA to evaluate 
a standard at 55 ppb. We are concerned about the economic impacts of any change to the standard 
(EPA has estimated the costs of a 60 ppb standard to be $90 biilion/year). Can you identify the 
language in Section 109 of the Clean Air Act that prohibits EPA from considering costs? Have you seen 
any of the maps of projected nonattainment areas at 60 ppb? Most of the country would be 
nonattainment, and the ability of the regulated community to obtain a permit for the construction or 
expansion of any new manufacturing or power generation facility could be compromised. I 
understand such impacts are being felt right now from the rules your department issued in December 
to tighten standards for particulate matter 

The U.S. Supreme Court ruled in Whitman v. American Trucking Associations, 531 U.S. 457 

(2001), that in setting standards that are requisite to protect public health and welfare, as 
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provided in section 109(b) of the Clean Air Act, EPA may not consider the costs of implementing 
the standards. 

I also understand that while the agency tightened the particulate matter standard, you did not issue 
any accompanying rules or guidance that would allow for smooth implementation. Can you tell us 
how and when EPA will prepare implementation rules for particulate matter and ozone to prevent 
disruptions to the economy, and in particular how EPA will ensure the availability of low-cost offsets 
to allow new plants and the expansion of existing plants? 

The PM2.5 NAAQS were revised in December 2012, and EPA is working to develop guidance and 
rules to provide for smooth implementation. EPA recently issued guidance on the area 
designations process. EPA is also developing an implementation rule that we expect to finalize 
soon after nonattainment areas are designated. Should EPA revise the ozone NAAQS, we would 
intend to develop an implementation rule for that standard in a similar manner, and finalize that 
implementation rule around the time that area designations are finalized. 

Regarding the new source review (NSR) pre-construction permitting programs, EPA included a 
transition (or regulatory grandfathering) provision in the final 2012 PM NAAQS rule to help 
smooth the implementation of new requirements associated with the revised NAAQS under the 
PSD program. Emission offsets are generally associated with non-attainment NSR, which would 
apply to any newly designated nonattainment areas upon the effective date of such 
designations (2015 at the earliest). Most states projected to have areas that may be designated 
nonattainment for the revised PM NAAQS already have nonattainment NSR programs for PM2.5 
(i.e., they currently have areas that are or were previously designated nonattainment for 
PM2.S), including functioning emission offset programs. Those same programs will apply to any 
newly designated nonattainment areas. For the limited areas that do not have an existing 
nonattainment NSR program for PM2.5, the lead time built into the designation process will 
provide the opportunity for states and sources to plan for projected offset needs. 


EPA routinely justifies more stringent air quality standards on the basis of reducing asthma attacks. In 
fact, EPA credits Its rules with avoiding about a million asthma attacks each year. However, while U.S. 
emissions of criteria pollutants have been cut by about 50% since just 1990, the incidence of asthma 
attacks has increased. Taken together, these two facts suggest that EPA efforts to further reduce 
emissions and consequent health benefits will not necessarily be correlated. In fact, the US 
Government's own CDC cites numerous triggers for asthma attacks that are not related to ambient air 
quality. Of course, the dramatic improvements to our air quality must be maintained, but each 
incremental improvement comes at a greater and greater cost. Is it time for EPA to re-think some its 
valuations of health benefits? Is it time to consider that implementation of the rules, ultimately yield 
a negative impact on consumers' health and welfare because they make them poorer? 

EPA's approach to estimating the health benefits associated with reducing air pollution, 
including avoided asthma attacks, is based on the best available, peer-reviewed science. 
Projected health benefits from EPA's recent Clean Air Act rules, including avoided asthma 
attacks, are substantial and often substantially outweigh projected costs. Newer scientific 
studies have shown that some pollutants can harm public health and welfare even at lower 
levels than before. 


81 



153 


The U.S. has achieved significant progress in reducing air poHution in the 40 years since the Clean Air 
Acf s passage. According to EPA statistics, total emissions of the six principal air pollutants have 
dropped by 59 percent since 1970. Current federal regulations will continue this progress by 
significantly reducing ground level ozone-causing emissions over the next two decades. Emissions 
from power plants are expected to be cut In half by 2015 and the emissions from cars and trucks are 
expected to be reduced by 70 percent by 2030. Oo you think that Americans are enjoying the benefits 
of cleaner air, and will continue to enjoy those benefits as the air gets cleaner in the future, regardless 
whether the existing standards are adjusted? 

Despite dramatic progress improving air quality since 1970, air pollution in the United States 
continues to harm people's health and the environment. Under the Clean Air Act, EPA continues 
to work with state, local and tribal governments, other federal agencies, and stakeholders to 
reduce air pollution and the damage that it causes. 

Ozone NAAQS 

in 2010, EPA proposed to reconsider the existing ozone NAAQS, an effort the Administration 
ultimately abandoned. The standards your office proposed could have potentially tripled the number 
of ozone non-attainment counties, in fact, many of America's most pristine national parks would 
have failed those standards. Oo you continue to believe that it make sense to pursue a policy that 
puts the Grand Canyon and Yellowstone National park in non-attainment? How would developed 
areas ever comply with such a standard, if wilderness areas cannot? 

The Clean Air Act directs EPA to set NAAQS that are requisite to protect public health with an 
adequate margin of safety and the public welfare from any known or anticipated adverse effects 
of air pollutants. These standards are based on consideration of the most up- to-date scientific 
evidence and technical information, advice from CASAC, and public comments. As part of the 
ongoing review of the ozone NAAQS, EPA will evaluate the extent to which it is appropriate to 
revise these standards in order to protect against adverse public health and welfare effects. 

era's own estimates anticipated that the revised ozone NAAQS that your office proposed in 2010 
would have cost American manufacturing, agriculture and other sectors over $90 billion per year. 
President Obama halted that effort, citing "regulatory burdens and regulatory uncertainty, 
particularly as our economy continues to recover." As EPA is now In the process of again reviewing 
the ozone NAAQS, do you agree with the President that the Administration should be mindful of the 
potential regulatory burden that revised standards could have on a recovering U.S. economy? 

EPA Is prohibited by law from considering costs of implementation in setting NAAQS. 

Specifically, the U.S. Supreme Court ruled In Whitman v. American Trucking Associations, 531 
U.S. 457 (2001) that in setting standards that are requisite to protect public health and welfare, 
as provided in section 109(b} of the Clean Air Act, the EPA may not consider the costs of 
implementing the standards. However, the Clean Air Act gives state and local officials in 
nonattainment areas the ability to consider several factors, including employment impacts and 
costs of controls, when designing their state implementation plans to implement the NAAQS. 


era's own estimates anticipated that the revised ozone NAAQS that your office proposed in 2010 
would have cost American manufacturing, agriculture and other sectors over $90 billion per year. We 
are driving manufacturing out of the U.S., to other countries with lax environmental standards, in 
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analyzing these proposed regulations, does EPA consider the effects of driving manufacturing 
offshore, to countries with little or no environmental controls? 

EPA is prohibited by law from considering costs of Implementation in setting NAAQS. 

Specifically, the U.S. Supreme Court ruled in Whitman v. American Trucking Associations. 531 
U.S. 457 (2001) that in setting standards that are requisite to protect public health and welfare, 
as provided in section 109(b) of the Clean Air Act, the EPA may not considerthe costs of 
implementing the standards. However, the Clean Air Act gives state and local officials in 
nonattainment areas the ability to consider several factors, including employment Impacts and 
costs of controls, when designing their state implementation plans to implement the NAAQS. 

EPA revised the ozone NAAQS in 2008 by adopting more stringent standards. Designations for that 
standard were made last May. EPA has said that it plans to adopt a rule on the content of state plans 
for implementing the revised standards. The Agency has said that it will propose that rule this coming 
May. What is the schedule for finalizing that rule? 

Once the rule proposing requirements for state plans implementing the standards is published 
in the Federal Register, EPA will accept public comment for at least 60-days. After carefully 
considering the comments received, EPA will move as quickly as possible to finalize the rule. 
Achieving the health benefits required by the CAA will require the combined efforts of federal, 
state, local, and in some cases tribal governments, each accomplishing the tasks for which it is 
best suited. The agency is mindful that the requirement to implement the ozone NAAQS comes 
at a time when many states are facing substantial resource challenges. EPA is committed to 
working in partnership with states and other stakeholders to share the burden of implementing 
the ozone NAAQS by promulgating a number of national regulations that will provide significant 
reductions in ozone precursors. 

A tightening of the standard from .075ppb will most likely put a significant amount of new areas into 
non*attainment. Your Agency has even admitted during the reconsideration in 2009 that ''a 
significant portion of the country'' cannot meet EPA's proposed ozone requirements. Studies also 
show that if the standard is set at .060ppb that most of the counties that already have monitors 
would be In violation, as well as a vast majority of unmonitored areas would be in violation of the 
lower standard. How does EPA expect to handle the significant amount of new counties being in non- 
attainment, especially with some being in non-attainment for the first time? 

EPA has not yet reached a decision about what revisions to the ozone standards may be 
appropriate in light of the current scientific evidence so it Is premature to conclude that a 
significant number of new counties would be in non-attainment. 

This year marks the end of the five year review period for the ozone national ambient air quality 
standard (NAAQS), which was last set in 2008. Currently, the 1997 standard is still not fully 
implemented and EPA has yet to resolve issues concerning the 2008 standard. Given the problems 
and delays in implementation, do you think EPA will recommend a further reduction in the ozone 
NAAQS standard? if so, what justification does the Agency have for further reducing the standard? Is 
it not true that air quality will continue to improve without a new ozone NAAQS? 


The ongoing review of the ozone standards is part of the EPA's periodic review of the science 
and the NAAQS required by the Clean Air Act. Section 109(d) of the Clean Air Act requires EPA to 
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complete a review of the science upon which the NAAQS are based and the standards 
themselves every five years. EPA has not yet reached a decision about what revisions to the 
ozone standards may be appropriate in light of the current scientific evidence. 

Given EPA's issues with implementation of the 2008 standard, and that you are still finishing the work 
to attain the 1997 standard, do you think the Agency's implementation schedule is too aggressive 
considering so many areas in non>attainment are still struggling to comply with the standard set more 
than 15 years ago? is the Agency required by law to reduce the ozone NAAQS following each 5 year 
review period? 

The ongoing review of the ozone standards is part of the EPA's periodic review of the science 
and the NAAQS required by the Clean Air Act. Section 109(d) of the Clean Air Act requires EPA to 
complete a review of the science upon which the NAAQS are based and the standards 
themselves every five years. EPA Is not required to reduce the level of the standard in each 
review; rather, the agency is required to determine what standards are requisite (i.e., neither 
more nor less stringent than necessary) to protect public health with an adequate margin of 
safety. 

Further reduction of the ozone standard could cost between $20 and $90 billion annually according to 
government estimates and if the standard were set at .060ppb, the lowest in the range EPA 
considered during the reconsideration in 2009, a NAM study estimated that more than 7 million jobs 
could be tost. When CASAC and EPA are looking at proposing a range for a new ozone NAAQS, do you 
consider the impact on Jobs and manufacturing in the areas that could be captured under the new 
standard? 

EPA is prohibited by law from considering costs of implementation In setting NAAQS. 

Specifically, the U.S. Supreme Court ruled in Whitman v. American Trucking Associations, 531 
U.S. 457 (2001), that in setting standards that are requisite to protect public health and welfare, 
as provided in section 109(b) of the Clean Air Act, EPA may not consider the costs of 
implementing the standards. However, the Clean Air Act gives state and local officials in non- 
attainment areas the ability to consider several factors, Including employment Impacts and costs 
of controls, when designing their state implementation plans to implement the NAAQS. 

It seems that EPA tends to look at regulations it promulgates in a vacuum and does not consider how 
a particular regulation affects another. For example, in order for refiners to remove sulfur from 
gasoline under the new Tier 3 rule, they will be reducing sulfur, but in exchange they will also be 
increasing their GHGs. Additionally, the lowering of the ozone NAAQS will also result in an energy 
penalty for refiners, as their RTOs require more natural gas usage. Why does the agency not consider 
these types of conflicts before moving forward with regulations that conflict with one another? 

EPA works to take a comprehensive approach to its regulations, and offices within the agency 
coordinate closely to ensure that regulations achieve complementary health benefits and 
pollution reductions whenever possible. For example, the proposed Tier 3 standards will play a 
critical role in state and local agencies' plans for attaining and maintaining the ozone NAAQS. 
Additionally, the proposed Tier 3 implementation schedule is aligned with the timeframe for 
EPA's program for reducing greenhouse gas (GHG) emissions from light-duty vehicles starting in 
model year 2017. Further, the relatively small projected Increase from C02 emissions from 
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refineries is expected to be offset through reductions in other greenhouse gas emissions from 
improved operation of vehicle catalysts as a result of the proposed Tier 3 rule. 


in the Clean Air Act, please provide your definition of cooperative federalism. Can you conceive of 
any circumstances where EPA has disagreed with a State's approach, on policy grounds, and decided 
that the Agency will not intervene to override the state? 

Response: "Cooperative federalism" is generally used to describe the Clean Air Act's approach of 
assigning tasks to EPA and States that, when taken together, result in cleaner air and important public 
health protections. For example, EPA sets the National Ambient Air Quality Standards for specific 
pollutants. EPA works with States to set up monitoring networks and to designate areas as ones that are 
attaining, not attaining or lack sufficient data with respect to the standards. States submit plans that 
must meet the requirements of the Act, including the requirement to bring all areas into the state into 
attainment with the Standards. If EPA determines that the plans do not meet the Act's requirements, or 
if a State fails to submit relevant plan provisions, the Act generally requires EPA to issue a federal plan 
for that area or state. EPA also issues rules {such as the recently proposed Tier 3 fuel and vehicle 
regulations) that assist areas in meeting the air quality standards. I can conceive of circumstances 
where EPA has disagreed with State's approach on policy grounds but did not intervene to override the 
state because the state met the relevant legal criteria. 


Are there any circumstances where a State implementing the Clean Air Act should, as a policy matter, 
be Insulated from EPA interference? 

Partnership between the states and the federal government in reducing air pollution Is one of 
the cornerstone principles of the Clean Air Act. For example, EPA sets the National Ambient Air 
Quality Standards for specific pollutants. EPA works with States to set up monitoring networks 
and to designate areas as ones that are attaining, not attaining or lack sufficient data with 
respect to the standards. States submit plans that must meet the requirements of the Act, 
including the requirement to bring ail areas into the state into attainment with the Standards. If 
EPA determines that the plans do not meet the Act's requirements, or if a State falls to submit 
relevant plan provisions, the Act generally requires EPA to issue a federal plan for that area or 
state. EPA also issues federal rules that assist areas in meeting the air quality standards. 

Do you believe that the NAAQS review and Implementation process will ever catch up to its statutory 
5 year deadlines for review? what steps would you take to have the timing of the NAAQS program 
comply with the Clean Air Act? 

EPA Is continuing to work to streamline its NAAQS review process in order to comply with the 
five-year review cycle established in the Clean Air Act. EPA's goals are to maximize the efficiency 
and transparency of the process while maintaining its scientific and technical integrity. 
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On December 7, 2012, a PM2.5 monitor in the North Pole, Alaska registered a concentration of 
approximately 172 micrograms per cubic meter for the 24-hours of that day, almost five times the EPA 
health based standard. The average daily temperature for that location was -26 degrees Fahrenheit. 
PM2.5 comes primarily from combustion, which, given the temperature, was likely wood or fuel oil 
burning for heating purposes, meaning that people were generating heat in order to survive the cold. 
Given the choice, many likely chose to survive the elements that day by burning fuel despite the 
potential long-term health risk associated with being exposed to such a high concentration of air 
pollution. If confirmed, how will EPA balance Incremental, long-term health improvements with the 
acute, or short-term, health impacts that could occur If the standards are lowered? 

As with ail NAAQS, EPA's primary PM2.5 standards are set to protect the public health with an 
adequate margin of safety, based on the body of available health evidence and technical 
information. In determining whether a given area meets or violates the EPA's 24-hour PM2.5 
standard, it is not appropriate to compare a single high day to the standard level. Rather, the 24- 
hour PM2.5 standard requires that the 3-year average of the 98^^ percentile of annual 24-hour 
average PM2.5 concentrations be below 35 micrograms per cubic meter. This approach to 
determining whether areas meet or violate the 24-hour PM2.5 standard is meant to ensure 
appropriate public health protection. A single day with a high PM2.5 concentration, by itself, 
does not result in a violation of the standard. 

EPA currently uses a mass based PM 2.5 NAAQS without regard to the chemical make-up of the 
particulate. Early In the Bush Administration, OMB's then-Director of OIRA, John Graham, wrote a 
letter to then-Administrator of EPA Christy Todd Whitman, suggesting that EPA needed to redirect 
Agency research funds to do speciation studies to determine the source of PM2.5 health effects. Do 
you know if those studies were done? Doesn't the chemical makeup of PM 2.5 effect determine the 
degree of health impact? Should the PM 2.5 NAAQS be species weighed to better protect the public? 

EPA has funded, and continues to fund, a number of research studies evaluating the links 
between PM composition and toxicity. The agency has invested in a PM2.5 speciation 
monitoring program since 1999 to provide ambient air data for tracking air quality and to 
support scientific studies. In addition, the EPA and other organizations (e.g., HEI, EPRI) have 
funded research on health effects related to PM composition. In the PM NAAQ.5 review 
completed In 2012, the agency concluded that the currently available scientific Information 
continues to provide evidence that many different components of the fine particle mixture - as 
well as groups of components associated with specific source categories of fine particles - are 
linked to adverse health effects. However, the scientific evidence is not yet sufficient to allow 
differentiation of those components or sources that are more closely related to specific health 
outcomes, nor is it sufficient to exclude any component or group of components from the mix of 
fine particles included in the PM2.5 indicator (78 FR 3123). The CASAC, EPA's statutorily 
mandated external science advisory committee, agreed with this conclusion and with the 
approach of continuing to define the PM2.5 standards in terms of PM2.5 mass. 

If confirmed, will you commit to address NAAQS implementation issues? Can you give the Committee 
a schedule of concrete actions you will undertake and the deadlines for those actions? Are you open 
to delaying the effective date of the PM NAAQS until EPA, states and permittees have the right 
implementation tools in place? 

If confirmed, i will continue to be committed to addressing NAAQS implementation issues. EPA 
can provide the committee a planned schedule of NAAQS-related rules and policy guidance 
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documents. In general, the agency's objective is to issue rules and policy guidance as quickly as 
practicable after a NAAQS has been promulgated to facilitate timely state planning. To avoid 
any delay in achieving the important health benefits of the PM NAAQS, EPA provided a 
transition mechanism in the final 2012 PM NAAQS rule that allowed for grandfathering of 
qualifying PSD permit applications by exempting them from new requirements associated with 
the revised NAAQS. This was the most urgent immediate concern because the regulations 
otherwise require that PSD permits address all NAAQS that are in effect as of the date of permit 
issuance. For permit actions that do not qualify for the grandfathering exemption, prior to the 
effective date of the 2012 PM NAAQS EPA issued draft guidance on performing required air 
quality impact analyses for PM2.5 under the PSD program. In addition to these two actions, the 
agency continues to work diligently on other aspects of NSR/PSD implementation for PM2.5 to 
ensure that permitting processes are not disrupted or delayed by the revised NAAQS. 

What is EPA doing to collect additional relevant data that is necessary in determining the S02 
emission reductions from prior industry investments to reduce S02? 

EPA has conducted an extensive stakeholder process to develop a strategy for improving air 
quality by reducing emissions of sulfur dioxide. The strategy, available at 

http://www.eDa.gOv/oaaps001/sulfurdioxide/pdfs/20130207S02StrateevPaper.pdf, outlines the 
Agency's next steps for designating and implementing the 2010 S02 NAAQS. EPA works closely 
with our state, local and tribal partners to collect regularly emission information, including 
emissions information about S02. 

As the EPA considers its approach to implementing the Sulfur Dioxide (S02) National Ambient Air 
Quality Standards, we urge you to ensure States have maximum flexibility to determine the most 
appropriate approach to accurately establish their attainment status. While the preference is the use 
of actual monitors in gathering the necessary data, we recognize financial constraints may force States 
to rely on modeling or perhaps a hybrid approach. The current models and assumptions in EPA 
guidelines are of concern as they over predict expected ambient air quality levels. Factors such as 
wind speed, the number of S02 sources in a geographic area and the height of S02 sources all can 
create distortions in the data. These distortions can result in pollution controls that are unnecessary 
from both capital and operating perspectives. Can you assure us that the proposed modeling 
guidelines will include more accurate assumptions, and not solely worst case scenarios? What types 
of assumptions are you considering? 

EPA is sensitive to and shares the interests of our air quality management partners and others 
that the modeling to determine compliance with the new national S02 standard be as accurate 
and reflective of what might have been monitored as is possible. EPA's forthcoming modeling 
technical assistance document will reflect input from the extensive stakeholder outreach efforts 
that have been underway and the latest techniques. The public and stakeholders have and will 
continue to have opportunities to comment on EPA's modeling guidance. 

NAAQS - S02 (Maritime) 

I understand and appreciate the benefits of controlling sulfur emissions, and I understand that EPA 
has provided estimates of the health impacts of using ultralow sulfur fuels in the North American ECA, 
but why did EPA put a rule in place that will cause customers to utilize higher emitting modes of 
transportation? Did EPA’s analysis consider the fact that this “intermodal leakage" moves the 
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emissions source from as much as 200 miles offshore to within a few yards of schools, hospitals, 
residences, and urban areas? If not, shouldn't EPAtake a hard look at the real world consequences of 
the regulation before It potentially pushes thousands more emissions sources into our communities 
and neighborhoods? 

EPA does not agree that compliance with the ECAfuel sulfur limits will lead to transportation 
mode shift. The majority of the shipping affected by the ECA sulfur limits is made up of 
international voyages where land-based transportation is not a realistic alternative. Even in 
cases where mode shift can be contemplated, ships have significant cost advantages over land- 
based transportation. The North American ECA requires the use of 10,000 ppm sulfur fuel from 
August 2012 through December 2014, and 1,000 ppm sulfur fuel for January 2015 and later. The 
2015 and later ECA fuel sulfur limits are more than 60 times higher than for the ultra low sulfur 
diesel (ULSD) used in land based modes of transport. EPA performed a detailed analysis of the 
economic impact of the ECA on ships operating on the Great Lakes, including whether the ECA 
would lead to a transportation mode shift. This study, which was developed cooperatively with 
stakeholders, relied on actual routes and freight rates and indicated transportation mode shift is 
not likely to occur in the Great Lakes area. If the rail, truck and marine freight rates for coastal 
areas are similar to those for the Great Lakes, then modal shift would also not be expected in 
other parts of the country. 

Would EPA consider other means of reducing sulfur emissions from maritime shipping? Will EPA 
consider an equivalency for companies that minimize the impact on onshore air quality, rather than 
only analyzing the mass of S02 generated? 

EPA is committed to allowing flexibilities allowed under the applicable International Maritime 
Organization requirements that can reduce the costs of compliance with the ECA and incentivize 
advanced technologies within the requirements of the ECA. EPA (and Coast Guard) have utilized 
two flexibilities allowed under the requirements of the North American ECA, approving projects 
undertaken by TOTE, a U.S. based shipping firm which operates two vessels between Tacoma, 
Washington and Anchorage, Alaska, and Royal Caribbean Cruises. 

in postponing issuance of the revised NAAQS, the President specifically cited economic reasons. Does 
this conform to EPA's past insistence that they are prohibited by the Clean Air Act from considering 
economic and other concerns in the setting of standards? 

On September 2, 2011, President Obama issued a statement on the ozone NAAQS, noting that 
EPA was engaged in updating its review of the science underlying the 2008 ozone NAAQS, as 
part of the ongoing periodic review of the Ozone NAAQS, and requested that EPA withdraw 
from interagency review the draft final rule addressing the reconsideration of the 2008 ozone 
NAAQS. On that same day, 0MB returned to EPA the draft final rule, stating that "the draft final 
rule warrants [the Administrator's] reconsideration." Letter from Cass R. Sunstein, 0MB, 
Administrator, Office of Information and Regulatory Affairs to Administrator Lisa R. Jackson, 

EPA. In returning the rule, 0MB stated that President Obama had requested that the draft rule 
be returned as he did "not support finalizing the rule at this time." Consistent with the 
President's statement, EPA is continuing with Its statutorily mandated periodic review of the 
2008 ozone NAAQS. In that ongoing review, EPA will consider the current state of the science, 
which will include the new science not considered as part of the 2008 rule, as well as the science 
taken into account in previous reviews. Given that, EPA intends to conclude its rulemaking on 
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reconsideration of the 2008 ozone NAAQS in conjunction with its ongoing review of the ozone 
NAAQS. 

A former Administration official (one of your former colleagues) at a panel during the Society of 
Environmental Journalists meeting in Miami in the Fall of 2012 said that the President committed an 
impeachable offense by explicitly linking the postponement of the revised ozone NAAQS with the 
economic recovery. Can you comment? 


On September 2, 2011, President Obama issued a statement on the ozone NAAQS, noting that 
EPA was engaged in updating its review of the science underlying the 2008 ozone NAAQS, as 
part of the ongoing periodic review of the Ozone NAAQS, and requested that EPA withdraw 
from interagency review the draft final rule addressing the reconsideration of the 2008 ozone 
NAAQS. On that same day, 0MB returned to EPA the draft final rule, stating that "the draft final 
rule warrants [the Administrator's] reconsideration." Letter from Cass R. Sunstein, 0MB, 
Administrator, Office of Information and Regulatory Affairs to Administrator Lisa R. Jackson, 

EPA. In returning the rule, 0MB stated that President Obama had requested that the draft rule 
be returned as he did "not support finalizing the rule at this time." Consistent with the 
President’s statement, EPA is continuing with its statutorily mandated periodic review of the 
2008 ozone NAAQS. In that ongoing review, EPA will consider the current state of the science, 
which will include the new science not considered as part of the 2008 rule, as well as the science 
taken into account in previous reviews. Given that, EPA intends to conclude its rulemaking on 
reconsideration of the 2008 ozone NAAQS in conjunction with its ongoing review of the ozone 
NAAQS. 

In the upcoming ozone NAAQS, EPA has stated that it will rely on one result from one epidemiology 
study to quantify mortality benefits from reductions in chronic ozone exposure when they are 11 
other equally well designed epidemiology studies that suggest there is no increase in risk. Why does 
EPA focus only on the one positive study and the one positive result within that study to estimate 
benefits? 

As explained in an April 10, 2013 letter sent to you by EPA on this subject (footnotes omitted): 

"in developing an ISA [Integrated Science Assessment], the EPA uses a formal causal framework 
that provides a consistent and transparent basis for integration of scientific evidence and 
evaluation of the causal nature of air pollution-related health effects. This approach has been 
reviewed and endorsed by the Clean Air Scientific Advisory Committee (CASAC). This framework 
employs a five-level hierarchy that classifies the overall weight of evidence and causality using 
the following categorizations: causal relationship; likely to be a causal relationship; suggestive of 
a causal relationship; inadequate to infer a causal relationship; and not likely to be a causal 
relationship. Pursuant to this framework, in order to reach a determination that the weight of 
scientific evidence is suggestive of a causal relationship, the evidence should include "at least 
one high-quality epidemiologic study show[ing) an association with a given health outcome." 

The previous scientific assessment for ozone in 2006 concluded that an insufficient amount of 
evidence existed to suggest a causal relationship between chronic ozone exposure and 
increased risk of mortality in humans. However, two recent studies provided new evidence for 
the 2013 assessment. This new evidence is consistent and coherent with the evidence from 
epidemiological, controlled human exposure, and animal toxicological studies for the effects of 
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short- and long-term exposure to ozone on respiratory effects. The current body of evidence, 
including these two high-quality, peer-reviewed studies that observed associations between 
long-term exposure to ozone and mortality, is suggestive of a causal relationship between long- 
term exposure to ozone and total mortality. 

Your letter stated that 11 earlier studies did not find statistically significant associations 
between long-term exposure to ozone and mortality and that the EPA selectively relied on the 
one positive study to support the causality determination of "suggestive." A key explanation for 
the lack of associations found in most of these earlier studies is that they did not specifically 
assess respiratory mortality. However, unlike the earlier studies, Jerrett et al, (2009) did 
specifically evaluate respiratory mortality and found a statistically significant association. This 
finding is consistent with other studies finding associations with respiratory effects (e.g., 
morbidity and mortality). Because of the strength of the evidence between ozone exposure and 
respiratory effects, it Is reasonable to find associations between long-term exposure to ozone 
and respiratory mortality but not other sources of mortality (e.g., all-cause, cardiovascular, and 
cardiopulmonary). As noted above, one high-quality epidemiological study showing an 
association is sufficient for a determination of "suggestive" under the EPA's causal framework, 
even if the results of other studies do not consistently show the same association." 

Given the significant controversies surrounding the studies supporting a tightening of the ozone 
standard, will you commit today to taking comment on the current standard? 

The review of the ozone NAAQS is ongoing and EPA is committed to following the science and 
the law in developing the proposal. As with prior NAAQS rulemaking, the public will have the full 
ability to comment on all elements of EPA's proposal and provide EPA with views on whether to 
retain or revise the current ozone standard. 

According to recent NOAA reports, half of all the current ozone exceedances in many areas in the 
Western US are due to emissions from Asia. How do you plan to address this Important problem? 

Ozone concentrations can be affected by local, regional, international, and natural sources. EPA 
analyses indicate that the majority of ozone exceedances within the U.S. are driven primarily by 
local and regional sources of ozone precursors. For those rare cases in which international 
emissions can be shown to result in a violation of the NAAQS, there is a specific Clean Air Act 
provision (Section 179B) that can be invoked to ensure those cases do not lead to inappropriate 
regulatory consequences. 

EPA's own modeling shows simulated ozone background levels as high as 77ppb - a level that already 
exceeds the current standard. There is also strong evidence from NOAA, using a more sophisticated 
model with higher resolution, that EPA is still under-predicting ozone background levels. How will you 
take into account the fact that even the NOAA model is likely to under predict true background levels 
due to model limitations? How will you consider these high ozone background levels in setting the 
standard? 

As part of the ozone review, EPA will focus on the health effects evidence and related exposure 
and risk analyses in determining the appropriate level of the ozone standard, and will provide 
information on ozone background concentrations from multiple air quality models and discuss 
spatial and temporal variations in peak and mean concentration levels. Regarding the assertion 
that current air quality models are underestimating background concentrations, EPA's analyses 
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have shown that mode! predictions estimate concentrations at remote sites with considerable 
accuracy, especially for seasonal averages compared to individual days. 

Are you planning on estimating and counting ozone benefits down to zero ozone levels? 

EPA does include benefits below the standard using a methodology that is consistent with the 
best available science. The primary NAAQS is set at a level requisite to protect public health 
with an adequate margin of safety - and should be neither more nor less stringent than 
necessary to do so. The NAAQS is not set at a zero risk level. In setting the NAAQS, EPA takes 
into account health effects experienced by the general population and at-risk groups (like 
asthmatics, children, and the elderly). While there is lower confidence in estimates of benefits 
of reductions in exposure occurring at very low ozone levels, the risk assessment for the current 
ozone NAAQS review provides estimates of total risk from exposure to ozone concentrations 
well below the standard and also provides information about how much of total risk occurs on 
days with different ozone concentrations. 

How would you count benefits from reductions in exposure that occur far below the level you 
consider as safe? 

EPA's approach to estimating the benefits of reducing ozone pollution is consistent with the best 
available science. The primary NAAQS is set at a level requisite to protect public health with an 
adequate margin of safety - and should be neither more nor less stringent than necessary to do 
so. The NAAQS is not set at a zero risk level. In setting the NAAQS, EPA takes Into account 
health effects experienced by the general population and at-risk groups (like asthmatics, 
children, and the elderly). While there is lower confidence in estimates of benefits of 
reductions in exposure occurring at very low ozone levels, the epidemiological evidence 
suggests a generally linear response with no indication of a threshold. To reflect this, the risk 
assessment for the current ozone NAAQS review provides estimates of total risk from exposure 
to ozone concentrations well below the standard The risk assessment also provides Information 
about how much of total risk occurs on days with different ozone concentrations 

Navato Generating Station: 

Recently, EPA proposed a regional haze federal implementation plan for NGS that would require the 
installation of the most expensive emissions-control technology. The proposal is currently open for 
public comment, and EPA indicated that it will hold public hearings to accept oral and written 
comments on the proposed rulemaking. Can you give assurances that, if you are confirmed, EPA will 
host public hearings that allow meaningfully public participation, including at least one hearing apiece 
in northern Arizona, central Arizona, and southern Arizona, as well as conduct meaningful outreach 
and consultation with all affected Native American communities? 

Yes. EPA has recently invited every tribe in Arizona, including the Navajo Nation, to formal tribal 
consultation in Phoenix on April 29, 2013. EPA Is also available to hold additional consultation 
with tribes. In addition, EPA intends to hold public hearings this summer in Page, Phoenix, and 
Tucson AZ as well as a location on the Navajo Nation and a location on or near the Hopi Tribe. 

if confirmed, will you commit to identifying an NGS solution that upholds federal trust obligations to 
Native American communities, supports sustainable water policy, does not impose significant 
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additionai costs on struggling Arizonans, and does not require an appropriation or otherwise add to 
the national debt? 

EPA is committed to working with the Department of the Interior and the Department of 
Energy, our federal partners in the Joint Interagency Working Group on Navajo Generating 
Station, to find a long-term path forward for NGS that meets the needs to the wide variety of 
stakeholders involved in this issue. DO!, DOE, and EPA will work together to support Arizona and 
tribal stakeholders' interests in aligning energy Infrastructure investments made by the Federal 
and private owners of the NGS (such as upgrades that may be needed for NGS to comply with 
Clean Air Act emission requirements) with long term goals of producing clean, affordable and 
reliable power, affordable and sustainable water supplies, and sustainable economic 
development, while minimizing negative Impacts on those who currently obtain significant 
benefits from NGS, including tribal nations. 

EPA's proposal did not include cost estimates for baghouses. Can you confirm that the NGS owners 
would not be required to install baghouses as a result of the change in emissions created by installing 
SCRs? 


EPA's proposed BART determination and BART alternatives do not require the installation of 
baghouses at NGS. The alternative timeframes for meeting BART limits could extend roughly a 
decade or more into the future and EPA cannot determine now what a future permit many 
years down the road might require. However, we note that permitting of SCR on a similar 
facility in Arizona, the Coronado Generating Station, did not require the installation of a new 
baghouse. 


Re: NHSM rulemaking, Can you tell us what the proposed rule will be completed? Will you keep the 
committee appraised of the process? 

Response: The Agency committed to issuing the Nonhazardous Secondary Materials (NHSM) categorical 
listing rule in a timely manner. I understand that, recently, the Agency received important new 
information from industry that will inform the rulemaking. If confirmed, I am committed to keeping the 
Committee apprised of ongoing NHSM rulemaking efforts. 


A federal court in the case of NMA v. Jackson recently struck down several EPA actions - specifically, 
EPA's Enhanced Coordination Process (ECP) and Multi-Criteria Integrated Resource Assessment (MCIR) 
for Appalachia surface coal mining, as well as EPA's guidance document, "Improving EPA Review of 
Appalachian Surface Coal Mining Operations Under the Clean Water Act, National Environmental 
Policy Act, and the Environmental Justice Executive Order" - as violating the CWA and Administrative 
Procedure Act, as well as, in the case of the guidance document, the Surface Mining Control and 
Reclamation Act. What steps has EPA taken to implement the court's decision? 

Response: I appreciate your Interest in this important matter. Although the agency's appeal of the 
District Court's decision is pending, I understand that the Agency has directed its field offices not to use 
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the guidance documents affected by the court decision and instead to rely on regulations promulgated 
under the APA. 


NSPS (Existing) 

In December of last year the NRDC released a report calling on EPA to use Section 111(d) of the Clean 
Air Act to establish a new greenhouse gas program for existing power plants. Have any officials from 
your office, or elsewhere in EPA that you are aware of, met with NRDC to discuss their proposal? 

A representative of NRDC asked for, and was granted, the opportunity to present the 
organization’s proposal to senior management and staff in the Office of Air and Radiation. 

Can you assure us that EPA will not adopt a cap and trade program? 

Both former Administrator Jackson and I have said in the past that the EPA has no intention of 
pursuing a cap and trade program for greenhouse gases and I continue to stand by those 
statements. 

Can you assure us that EPA will adopt a program that will not force new retirements of coal units? 

I do not foresee the EPA adopting an NSPS program that would mandate the retirement of coal 
units. 

Do you believe that EPA has the authority under the current language of the Clean Air Act to establish 
a new climate change program for existing power plants, such as the one called for by the NRDC? if 
so, what analyses has EPA conducted regarding the practicality or legality of using Section 111(d) of 
the Clean Air Act to regulate existing power plants? 

Section 111(d) of the Clean Air Act (CAA) provides authority to regulate existing sources where 
EPA establishes a new source performance standard (NSPS) under section 111(b) for a certain 
pollutants. EPA has not developed an analysis of whether section 111(d) provides the authority 
to adopt the program proposed by NRDC. 

What plans does EPA have to adopt new GHG regulations for existing power plants? Specifically, has 
your office prepared draft regulations, what regulatory options are you considering, and what is the 
likely timeline for such action? 

EPA is not currently developing any existing source GHG regulations for power plants. 
Accordingly, the Office of Air and Radiation has not prepared draft regulations. The office's 
current work is focused on reviewing the comments submitted in response to the proposed 
carbon pollution standard for new power plants under section 111(b). 

Once EPA finalizes its proposed NSPS for GG Emissions for New Stationary Sources: Electric 
Generating Units (ECUs), does the agency intend to propose regulations under Section 111(d) of the 
Clean Air Act to establish procedures whereby states set standards of performance for GHG emissions 
from existing EGUs in their jurisdiction? If so, does EPA agree that it can only issue guidance to the 
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states on regulating GHG emissions from power plants and that each state must submit a plan to the 
agency that sets standards for performance for existing power plants within the state? Will EPA 
discuss its plans for the guidance with states prior to issuing such guidance? 

EPA is not currently developing any existing source GHG regulations for power plants. As a 
general matter, the provisions of section lH(d){l) are plain on their face to the extent that they 
require EPA to "prescribe regulations which shall establish a procedure ... under which each 
State shall submit ... a plan which ... establishes standards of performance for any existing source 
In the event that EPA does undertake action to address GHG emissions from existing power 
plants, the agency will ensure, as it always seeks to do, ample opportunity for the public and 
stakeholders to offer meaningful input on potential approaches. 


Does EPA believe it has the legal authority to impose a cap and trade mechanism in place under 
Section 111(d) of the Clean Air Act to reduce GHG emissions from existing power plants? if so, can 
you please explain how the agency could do so? Please provide citations to any relevant statutes, 
regulations, or case law in your explanation. 

I am aware that In connection with the Clean Air Mercury Rule, issued under the prior 
Administration, EPA took the position that section 111(d) obligations could be met through a 
cap-and-trade program. 

NSPS (new) 

Using the logic in the draft NSPS to create a category for "fossil fuel-fired EGUs," why did EPA stop at 
including just coal and natural gas units? if you're going to combine power generators into one 
category, why not extend the proposal to its logical conclusion and Include nuclear units? If we did 
that, what would the practical result be? 

CAA section 111(b) requires EPA to list categories of stationary sources that cause or contribute 
significantly to air pollution anticipated to endanger public health or welfare. When EPA listed 
fossil fuel-fired electric generating units In the 1970s, those decisions were based specifically on 
findings with respect to the emissions from combustion of fossil fuels. Other types of electricity 
generation that do not rely at least in part on fossil fuel combustion, such as nuclear and solar 
power generation that have not been listed under 111(b) and thus were not included in this 
source category. 

Why did EPA choose to exempt simple-cycle natural gas turbines from the proposed rule? 

In the preamble to the proposed new source carbon pollution standard for power plants, the 
EPA laid out its rationale for not including simple-cycle natural gas turbines in the proposal. 
Commenters also raised this issue and the agency, of course, will address the matter further in 
the final rule. 

How can EPA justify calling a NGCC turbine the Best System of Emissions Reduction (BSER) for a coal- 
fueled unit? Has such a BSER determination - that BSER for a specific unit would be to not exist as 
that type of unit - ever been made in the past? 
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The preamble set out the extent to which EPA had the latitude under 111(b) and applicable 
regulations to propose a particular system of emission reduction as the BSER for different types 
of fossil fuel generating units that have the same function of generating electricity, as well as its 
rationale for that proposal EPA has made a comparable BSER determination in the past. 

See "Standards of Performance for New Stationary Sources, Primary Copper, Zinc, and Lead 
Smelters," 41 Fed. Reg. 2,332, 2,333 (Jan. 15, 1976) (establishing a single standard for different 
types of furnaces in primary copper smelters). In addition, the D.C. Circuit recently upheld a 
similar action EPA took under CAA section 112 in a rulemaking for processing plywood and 
composite wood products (PCWP). There, EPA adopted a single standard for multiple 
production methods. The Court noted that in the rulemaking, EPA subcategoriied PCWP 
equipment "according to its function." NRDC v. EPA, 489 F.3d 1364, 1375 (D.C. Cir. 2007) (citing 
69 Fed. Reg. at 45,948). The agency received comments on this set of issues and is evaluating 
them carefully and will take them fully into account before issuing a final rule. 

Is CCS considered BSER for coal plants? Assuming CCS was BSER, would it apply to all fossil-fueled 
plants - both coal and gas? 

In the N5PS proposal, EPA proposed that natural gas-fired combined cycle technology 
represented BSER for intermediate and base-load fossil fuel-fired power plants. We did not 
make a separate determination as to what represented BSER for coal-fired power plants 
alone. EPA received many comments on this proposed determination and is considering them. 

Last August you stated: "My job is primarily to implement the Clean Air Act. Our Clean Air Act is 
prescriptive, but it does allow flexibility, it looks at variability in technology and design. It is not a law 
that picks winners and losers." However, your department just issued a draft New Source 
Performance Standard (NSPS) that limits carbon dioxide emissions for new power plants to 1,000 
pounds per MW and, if we exclude all of the wind and solar, essentially requires all new power plants 
to be fueled with natural gas. Do you believe that EPA should use the "flexibility" that you referenced 
in the Clean Air Act to determine what fuels can and cannot be used to power, heat and cool our 
homes, businesses and manufacturing facilities? What about transportation fuels? 

The proposed carbon pollution standard is a fuel neutral emission rate, which can be met by 
natural gas fired plants or coal- or petroleum-coke fired plants using carbon capture and 
sequestration. With respect to transportation fuels, the Agency is committed to carrying out the 
obligations established by Congress for the EPA under the Energy Policy Act of 2005, the Energy 
independence and Security Act of 2007 and the Clean Air Act. 

EPA has specifically exempted both modified (units that make major changes) and transitional (units 
that have yet to begin construction but have already secured a Prevention of Significant Deterioration 
(PSD) operating permit) from adhering to the proposed standard. EPA has stated that it does not 
intend to issue a standard for modified units. What will the Agency do if sued by environmental 
groups on this issue? Is It possible that such a lawsuit might result in the application of the new 
standard to ail facilities that are being forced to install major upgrades to comply with other EPA 
regulations, such as the Mercury and Air Toxics Standards (MATS)? 

I believe that the approach we proposed to take with respect to modified sources is sound. 
Beyond that I believe that It would be neither appropriate nor useful for me to speculate on 
potential litigation and possible judicial decisions that at this point are entirely hypothetical. 
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Do you agree that the current proposed standard is completely infeasible for modified power plants? 

The main reason that EPA declined to propose a standard for modifications was that the agency 
concluded that it lacked sufficient information to propose such a standard. 

On March 27, 2012, EPA proposed a rule that would set a limit on the amount of carbon dioxide that 
new power plants could emit. In this proposal, EPA recognized that coai-fired power plants will not be 
able to meet this limit unless they install carbon capture and storage - a technology that EPA admits Is 
not commercially available and, according to EPA, would almost double the cost of building a new 
coal-fired power plant. Do you agree that this rule, if finalized as proposed, will effectively ban new 
coai-fired power plants In the U.S.? 

As EPA explained In the preamble to the proposed carbon pollution standard for new power 
plants, it was not the agency's intent to propose a rule that resulted in a de facto ban on the 
building of new coai-fired power plants nor does EPA believe that would be the effect of the 
proposed rule. The proposal reflected, instead, EPA's analysis and understanding of new 
electricity generation capacity expected to be built in the foreseeable future. Further, the 
proposal offered for comment an alternative compliance pathway for new coal-fired generation 
that included substantial flexibility for new coal-fired facilities. Finally, commenters raised this 
and related issues regarding the Impact of the proposed standard on prospective coal-fired 
sources and the agency is still in the process of evaluating those comments, which it will 
consider and take fully into account in issuing a final rule 

When you proposed the NSPS for new powerplants, you acknowledged that it would not be equitable 
to apply the new standard to plants that have already been under development for many years and 
have already obtained their air permits. As i understand it, you recognized that these plants will not 
be able to meet the new standards and you didn't want to pull the rug out from under companies 
who have already spent a lot of time and money to develop new plants based on EPA's long-standing 
rules. Is this the basic reasoning behind EPA's proposal for dealing with "transitional sources"? 

In the preamble to the proposed carbon pollution standards, EPA laid out its reasoning in 
proposing an approach to "transitional" sources. EPA emphasized that sources could qualify as 
"transitional sources" only if they were on the verge of commencing construction In addition to 
having obtained their PSD permits. 

EPA also said that transitional sources had to officially "commence construction" by April of this year, 
or they would lose their status as "transitional sources." In other words, they would be required to 
meet a standard that EPA has said they can't meet. Can you explain why this deadline was chosen? 

As stated in related answers, EPA laid out in detail its reasoning for the approach it proposed to 
take with respect to "transitional" sources, including the proposal for a one-year time line. EPA 
included the one-year period because sources on the verge of commencing construction could 
reasonably be expected to do so within one year. Commenters raised this and related issues 
regarding "transitional" sources and the agency is still in the process of evaluating those 
comments, which It will consider and take fully into account in issuing a final rule. 

There is a power plant that has been proposed for western Kansas known as Holcomb 2. Two rural 
co-ops have been developing this plant for more than 6 years and have already invested almost $90 
million dollars to develop a plant that they believe is in the best interests of their members. They have 
obtained all the necessary permits, but their air permit has now been challenged to the Kansas 


96 



168 


Supreme Court. When EPA finishes the NSPS for new power plants, will you treat plants like Holcomb 
2 fairly? Will you commit to issuing a rule that will allow them to move forward with their project 
after getting a decision from the Kansas Supreme Court? 

EPA included an explicit reference to Holcomb 2 as a potential transitional source under the 
proposal. The Agency has received comments and additional information with respect to this 
project and Is carefully evaluating those comments, which it will consider and take fully into 
account in issuing the final rule. 

EPA's April 2012 proposed New Source Performance Standards (NSPS) for Greenhouse Gas Emissions 
for New Stationary Sources: Electric Generating Units (EGUs) sets a standard of performance based on 
a single fuel - natural gas. This proposed standard cannot be achieved in practice for any source 
except natural gas combined cycle (NGCC) units. Can you please explain to the committee how setting 
a standard for all fuel types based on a single one does not violate the definition of "standard of 
performance" in Section 111(a)(1) of the Clean Air Act? 

In the preamble and the supporting documents for the proposal, EPA explained its reasoning for 
proposing a single standard of performance for the fossil fuel-fired category. As noted in the 
answer to question 194, there are precedents for this type of action. At the same time, the 
proposal included an alternative compliance pathway for new coal-fired facilities. The public 
provided comment on these issues; the Agency is currently evaluating those comments and will 
take full account of them before issuing a final rule. 

Given the price variation in electricity produced from natural gas in New England in the winter of 
2013, does EPA still believe that the price of electricity from natural gas-fired generation will remain 
almost the same as it is today until 2035, as the proposed New Source Performance Standards (NSPS) 
for Greenhouse Gas (GHG) Emissions for New Stationary Sources: Electric Generating Units (EGUs) 
projects? If so, could you please provide the committee with a written explanation of EPA's rationale 
for such a projection? If you do not believe the price in 2035 will remain close to what it is today, will 
EPA address this changed assumption about electricity prices from natural gas In final NSPS for GHG 
emissions from new power plants? 

As part of the rulemaking package for the proposal EPA included economic analyses that 
addressed, among a set of related economic issues, projections of future electricity prices. That 
analysis acknowledged the historic volatility in natural gas markets, including seasonal shifts in 
response to weather, and also examined the potential impacts of the proposed standard under 
a range of natural gas prices. EPA also plans to include updated economic analysis addressing 
these issues in support of a final rule. 

EPA states that there are no costs and, concurrently, no benefits associated with the proposed 
rulemaking to regulate greenhouse gases from new sources. What analysis did EPA undertake to 
determine that there are no costs or benefits from the proposed rule? 

In the preamble and supporting documents for the proposal, EPA provided an extensive 
discussion of this analysis of costs and benefits that was undertaken to address this question. 

Why did EPA only analyze out until the year 2020 in order to determine the lack of costs and benefits? 

Because the Clean Air Act requires that the NSPS be reviewed every eight years, this economic 
analysis focuses on benefits and costs of this proposal for the years through 2020. Although 
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2020 is the primary focus of proposed rule, EPA did perform economic modeling out to 2030. 

The analysis helps confirm the conclusions are consistent even beyond 2020. 

A recent comprehensive modeling effort done by ICF international -■ using the same proprietary ICF 
Integrated Planning Model with EPA uses to model each of its rules ~ project forecasts about 50 GW of 
coal-fired generation retirements over the next few years, driven mostly by pending EPA rules, with 
the expectation of another 20 GW of retirements after that. How can you explain the difference 
between this analysis and EPA's? 

A number of economic factors influencing retirements well beyond EPA's clean air rules are 
included in these ICF figures. Error! Bookmark not defined. External analysts, including GAO’'^, 
CRS’*'", the Bipartisan Policy Center""", and Analysis Group””", have found that decisions to retire 
some of the country's oldest, most Inefficient, and smallest coal-fired generators are driven in 
large part by economic factors— primarily low natural gas prices, relatively high coal prices, and 
low regional electricity demand growth. Because EPA's power sector analyses look at the 
effects of its rules alone to evaluate incremental impacts, EPA's analyses are not comparable to 
other assessments that also take into account broader economic factors. 

When you served as commissioner of the Connecticut Department of Environmental Protection you 
expressed concerns that some state policies would cause businesses to leave Connecticut for other 
states more favorable to business development. Tell us if you share the same concern about EPA 
acting much the same way on a national level ~ driving energy and manufacturing companies out of 
the United States due to stringent, overly burdensome environmental rules. 

In the past 40 years, we have made dramatic progress reducing pollution in our air, land and 
water. That progress has gone hand in hand with long-term economic growth and prosperity. I 
strongly believe that we can continue to build on this success through smart, pragmatic 
regulatory and non-regulatory actions that achieve further progress in protecting public health 
in the environment, while supporting continued economic growth, 

The Administration has continuously made the case that new regulations add jobs given the need for 
more investments for environmental controls. However, a DOE report from only a few years ago says 
that the compounded burden of various regulations contributed to 66 refineries closing in the last 20 
years; they even have a chart that overlays new regulations with refinery closures. If new regulations 
add Jobs, why does DOE say it has led to closed manufacturing facilities? 

Your question appears to refer to DOE's 2011 study assessing whether the congressionally 
mandated renewable fuel standard program would impose a disproportionate economic 
hardship on small refineries, such that these refineries should receive an exemption under that 
program. My staff informs me that while this study assessed the potential need for extending 
relief from the RFS program for small refineries, it did not analyze the impacts of any other EPA 


" Government Accountability Office - "EPA Regulations and Electricity: Better Monitoring by Agencies Could 
Strengthen Efforts to Address Potential Challenges" http://www.gao.eov/assets/600/592542.pdf 

Congressional Research Service - "EPA's Regulation of Coal-Fired Power: Is a "Train Wreck" Coming?" 
http://insideepa.com/iwpfiie.html?fi]e=aue2011%2Fepa2011 1545.pdf 
"" Bipartisan Policy Center - "Environmental Regulation and Electric System Reliability" 
htta://biparti sanpolicv.org/librarv/report/environmental-reeutation-and-electric-svstem-reiiabiiitv 
Analysis Group - "Why Coa! Plants Retire" 

http://www.anaiv5isgroup.com/uploadedFiles/News and Event5/News/2012 Tierney WhvCoalPlant5Retire.pdf 
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regulations or reach the conclusion reflected in your question. Rather, refinery closures over the 
past three decades have been driven primarily by market factors unrelated to environmental 
regulation 

Like many of my colleagues, I am concerned by the recent onslaught of proposed EPA regulations and 
the chilling effect they are having on the economy. Many businesses are sitting on the sidelines and 
are unwilling to make major investments in this uncertain and unpredictable environment. What 
steps will you take to ensure businesses have a more stable and predictable regulatory environment? 

I understand the importance of regulatory certainty to the business community. As I stated in 
my testimony, I have done my best to keep my door open to businesses, environmental 
advocates, local communities, the states, tribes, labor and the public at large, and I will continue 
to do so if I am confirmed as EPA Administrator. Interactions with stakeholders has provided 
information and insights that have led to the development of smarter, more cost-effective rules, 
and better designed and implemented policies and programs to build partnerships and enhance 
collaboration. If confirmed, I hope to continue to build on this record of outreach and 
engagement. 

EPA's proposed rule would impose expensive new study, monitoring, and retrofit requirements on all 
existing facilities, including “baseload'" facilities that are the foundation of our electric system and 
“peaking" facilities that are used more sparingly to meet periods of peak electricity use. But the 
peaking units may be used for as little as a few days a year when electricity demand is high, and it 
would be uneconomic to spend a great deal on money on them for studies and equipment that would 
be rarely used and would not provide commensurate environmental benefit. In an earlier version of 
the rule, EPA provided an exemption for such units. Yet in the current proposed rule, which is soon to 
be finalized, EPA eliminated the exemption. Would you consider reinstating that exemption or 
providing equivalent relief from the rule's requirements for peaking facilities so they can continue to 
perform their crucial reliability function? 

Response: As you know, I have worked hard to make sure that we carefully monitor the design and 
implementation of EPA's air pollution rules to keep costs reasonable and ensure that the reliability of 
our electrical system is protected. If confirmed, I look forward to working to ensure that requirements 
and implementation of rules like 316(b) are similarly sensitive to electrical reliability issues. 


EPA's proposed rule outlines a rigid schedule of expensive and time consuming studies that are 
required as an interim measure before a plant installs technology to comply with the rule's 
requirements. It is also my understanding that this set of interim measures would apply to facilities 
even if they announce they plan to retire prior to compliance deadlines. Why would we subject 
existing facilities to additional and unnecessary expenses if, in fact, they have announced retirement 
and ultimately would not be expect to comply with the rule because they no longer would be in 
operation? Will you ensure the final rule provides compliance relief for generation assets that 
announce retirement? 
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Response: I fuily recognize that this is a period of transition for the power sector and that operators do 
not want to undertake studies for control technologies if they are certain to retire a unit. If confirmed, I 
look forward to working to ensure that we carefully consider the special circumstances of retiring units 
as we finalize the 316(b) rule. 


There is currently a project under review by ERA in Arecibo, Puerto Rico that is experiencing a lengthy 
delay in obtaining a permit under the Clean Air Act. I understand that this state>of-the-art waste to 
energy facility meets your Agency's most stringent air emissions standards and will help to alleviate 
Puerto Rico's landfill emissions problem that has created so many health challenges for that island's 
population. The delay in permitting this facility is even stranger considering your Agency permitted a 
nearly identical facility in Baltimore in August 2010. That permit process, from application to final 
order, took only 15 months, in the present case, the permit process has extended well over 2 years 
and we still have not seen action. Can you explain this situation? 

Response: ! understand that there has been wide public Interest In the proposed permit for the Energy 
Answers waste to energy facility. Since first proposing the permit in May 2012, the ERA held six public 
hearings in Arecibo, Puerto Rico. The agency extended its public comment period and ultimately 
reviewed over 3,000 public comments on the proposed permit. The ERA is carefully considering all 
comments and is preparing detailed responses to the comments. 

Ms. McCarthy, your Agency is well past its statutory deadline for issuing the permit. Your delay is 
preventing the island of Puerto Rico from reducing greenhouse gas emissions by over 1 million tons 
per year, as well as creating green technology Jobs for that struggling economy. Please give me a date 
certain when 1 can expect to see that permit signed. 

Response: As noted above, it is my understanding that the ERA has not completed the review of public 
comments received on the proposed permit for the for the Energy Answers waste to energy facility. The 
agency is making every effort to ensure a thorough and comprehensive review prior to taking final 
action on the air permit. 


Congress has been informed that there is no process whereby all of the petitions for rulemaking or 
reconsideration may be available to the public. Recent ERA testimony indicates that at any given time 
the Administrator does not know what or how many petitions have been filed. Will you promise to 
establish a system for keeping better track of this correspondence? 

Response: If confirmed, 1 will seek ways to further transparency, and I will learn more about the agency's 
current systems for tracking these types of documents agency-wide. 
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In this era of unsustainable federal government budget deficits, if you are confirmed, will you commit 
to review thoroughly the current status of the perchlorate rulemaking and determine whether 
regulating perchlorate under the SDWA is a rational and reasonable use of the Agency's limited 
resources? 

If you determine that regulating perchlorate under the SDWA is a rational and reasonable use of the 
Agency's limited resources will you provide me with an explanation of other EPA priorities that will 
need to be delayed or abandoned in order to finalize the perchlorate MCL? 

If you determine to forge ahead with the perchlorate MCL, will you provide me with a detailed 
analysis of the costs that will be imposed on private and public drinking water purveyors by that MCL? 

Response (to the three questions above): It is imperative that the Agency use the best available science 
to guide its decision making on Perchlorate and other contaminants. If I'm confirmed, I commit to 
looking at the science, as well as the requirements of the Safe Drinking Water Act and I will ensure that 
EPA follows the science and the law. 


The manufacturing sector Is seeing considerable new investment in new and modified facilities, and 
the prospect of maintaining and creating thousands of jobs, thanks in part to enhanced production of 
unconventional oil and gas (e.g., shale gas). Under the Clean Air Act, EPA is required to issue a 
Prevention of Significant Deterioration (PSD) permit within one year of deeming the permit 
application "complete." What has your office done to ensure these permits are issued in a timely 
manner to prevent permits from slowing recovery and growth in the manufacturing sector? 

In October 2012, EPA issued an internal memo to the Regional Office to clarify expectations and 
responsibilities for timely processing of PSD permits to assure compliance with the CAA 
requirement for EPA action within oneyear of an application being complete. While this 
guidance only applies to PSD permits issued by EPA Itself or by states issuing PSD permits under 
a delegation agreement with EPA, EPA recommends that state permitting offices consider 
following the approaches outlined in this memo if their procedural regulations are comparable 
to EPA's. EPA's recent final rule revising the annual PM2.5 NAAQS provided for grandfathering 
of in-progress PSD permit applications, applicable to both EPA-issued and state-issued permits, 
which will help avoid delays in issuing permits. 

What will you do to ensure PSD permits are timely, especially considering that NAAQS requirements 
are constantly changing? 

In October 2012, EPA issued an internal memo to the Regional Office to clarify expectations and 
responsibilities for timely processing of PSD permits to assure compliance with the CAA 
requirement for EPA action within one year of an application being complete. While this 
guidance only applies to PSD permits issued by EPA itself or by states issuing PSD permits under 
a delegation agreement with EPA, EPA recommends that state permitting offices consider 
following the approaches outlined in this memo if their procedural regulations are comparable 
to EPA's. EPA's recent final rule revising the annual PM2.5 NAAQS provided for grandfathering 
of in-progress PSD permit applications, applicable to both EPA-issued and state-issued permits. 
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which will help avoid delays in issuing permits. £PA will consider adopting similar provisions as 
warranted whenever the agency changes NAAQS requirements. 

How will you ensure that, given the EPA and states' budgetary pressures, facilities are able to get 
permits and begin operating as soon as possible? Do you expect to develop or modify guidance to 
State permitting offices? 

In October 2012, EPA Issued an internal memo to the Regional Office to clarify expectations and 
responsibilities for timely processing of PSD permits to assure compliance with the CAA 
requirement for EPA action within oneyear of an application being complete. While this 
guidance only applies to PSD permits issued by EPA itself or by states issuing PSD permits under 
a delegation agreement with EPA, EPA recommends that state permitting offices consider 
following the approaches outlined In this memo If their procedural regulations are comparable 
to era's, era's recent final rule revising the annual PM2.5 NAAQS provided for grandfathering 
of in-progress PSD permit applications, applicable to both EPA-issued and state-issue permits, 
which will help avoid delays in issuing permits. 


In an April 10, 2013 response to a January 23, 2013 letter from Senator Vitter regarding EPA 
compliance with the Regulatory Flexibility Act (RFA), EPA said that It takes its responsibility to comply 
with the RFA "very seriously." However, while EPA used to post its regulatory agendas on the EPA 
website, the agency stopped after 2011 (See 

http://www.epa.gOv/lawsregs/regulations/regagenda.html#background). Please explain why EPA 
stopped posting its regulatory agendas on its website. Does EPA plan to post its regulatory agendas 
on its website in the future? 

Response; I believe that government should be transparent and open. If confirmed, 1 will ensure that 
the public has access to EPA's regulatory agenda, either through its website, or through regulatlons.gov. 


in a January 23, 2013 letter, Senator Vitter asked EPA to explain its plan for satisfying its legal 
obligations under the Regulatory Flexibility Act (RFA) since Its regulatory flexibility agenda was an 
unprecedented 8 months past the statutory April deadline. In its April 10, 2013 response, EPA ignored 
this question and simply said that it takes its responsibility to comply with the RFA "very seriously," 
yet EPA did not published its regulatory flexibility agenda in the Federal Register until January 8, 2013. 
Is it EPA's position that a January 8, 2013 publication of its regulatory flexibility agenda complies with 
the statutory requirements of 5 U.S.C. § 602 ("During the months of October and April of each year, 
each agency shall publish In the Federal Register a regulatory flexibility agenda.")? 

Response: I believe that the Agency should be sensitive to the needs of small business as it implements 
its regulatory agenda. If confirmed, ! will ensure that the Agency meets its statutory deadlines for 
publishing the regulatory flexibility agenda. 
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Regarding ceilulosic volumes, each year since 2010 EPA has taken BIAS'S projections about projected 
ceilulosic biofuel production and increased it for the purpose of setting the following year's mandate. 
Each year, EIA has been wrong, and EPA has been more wrong, leading the U.S. Court of Appeals for 
the DC Circuit to vacate the 2012 ceilulosic mandate. EPA is expected to voluntarily rescind the 2011 
mandate. Yet the week after the Court decision, EPA proposed an increase in the ceilulosic mandate 
despite the fact that only 1,000 gallons of the 10.45 million ethanol-equivalent gallons mandate was 
produced for compliance in 2012. The EPA's Moderated Transaction System (EMTS) shows no 
ceilulosic production again in January, 2013. Given the Court's admonition and the data we now 
have, will EPA reduce the ceilulosic mandate to zero when it finally promulgates final volumes for 
2013, which are now 4 months late? 

EPA is required under the CAA to annually set the standard for ceilulosic biofuel at the projected 
volume of ceilulosic biofuel production, which EPA determines based on projections from the 
EIA and considering other available information. In February 2013, EPA released a proposal that 
projected the volume of ceilulosic biofuel production for 2013 at 14 million gallons, which is 
below the statutory volume of 1 billion gallons. EPA's proposed projection for ceilulosic biofuel 
production is consistent with the DC Circuit's direction and Is based on a neutral assessment of 
reasonably anticipated production for 2013. The agency will fully consider comments on the 
proposed ceilulosic level before finalizing the standard, and will make adjustments to the 
proposed levels, if appropriate. 


The last administrator clearly took on the role of promoting the ethanol industry. Do you believe your 
role as administrator is promote one industry over others, or that decisions should be made that 
consider the protection of the environment and the economy? 

EPA implements conventional and renewable fuels and fuel additives regulations and programs 
as required under the CAA. EPA does not promote any specific industry. 


Given the multitude of problems from the implementation of Renewable Fuels Standard (RFS), 
including the issue of the "blend wall," where the amount of ethanol required to be blended Into 
gasoline exceeds the ElO threshold, is it now time to admit that the RFS is a broken program and is 
need of significant revisions? 

Congress mandated that increasing amounts of renewable fuel be used nationwide, while 
providing industry with flexibility to determine the most cost-effective fuel mix needed to meet 
the requirements of the law. EPA has met with representatives of a broad array of stakeholders 
from the oil and renewable fuels industries, and we are working with the Department of 
Agriculture and the Department of Energy to discuss the ElO blendwall and other issues related 
to RFS implementation. EPA will take this information into consideration as the agency moves 
forward with implementation of the program. 
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In your role as administrator will you have the flexibility to address the longer term issues of the 
Renewable Fuel Standard? What do you plan to do to address the immediate problems? 

ERA is looking at the potential impacts of the blendwail and related RFS implementation issues 
over the near and longer term. The agency is also reviewing comments submitted In response 
to the proposed rulemaking for the 2013 RFS volume standards, and will carefully consider this 
input in setting future RFS standards. Going forward, ERA will consider whether any further 
actions under the directives and authorities provided by Congress are appropriate to help 
ensure orderly implementation of the program. Given the importance of these issues, however, 
ERA recognizes that it Is important to avoid precipitous action that could have adverse effects on 
the market. 

ERA has not yet promulgated the renewable fuel obligations for 2013 for the Renewable Fuel 
Standard. What action will the Agency take soon to address this problem? Obviously, 2013 has 
already begun. Will this rule be retroactive as of January 1, 2013? Will ERA get back on schedule and 
finalize values for 2014 before December 31, 2013? 

The public comment period recently closed forthe 2013 volume standards. ERA intends to 
finalize the 2013 standards by the summer of 2013, and intends to propose the 2014 standards 
in the same time frame. 

Do you agree that it is within ERA's legal authority to waive or modify the renewable fuel volume 
requirements of the RFS if meeting such requirements will cause severe harm to the Nation's 
economy? Do you think that rising consumer prices constitute the potential for severe economic 
harm? As Administrator, would you consider waMng or modifying the renewable volume 
requirements to avoid or mitigate higher gas prices on our Nation's working families? 

Congress established a stringent test for granting a waiver under the RFS program. Section 
211(o)(7) of the Clean Air Act allows the ERA Administrator, in consultation with the Secretaries 
of Agriculture and Energy, to waive the requirements of the RFS under certain criteria. The 
waiver could be issued if the Administrator determines - after a notice and comment period - 
that implementation of the RFS requirements would severely harm the economy or 
environment of a State, a region, or the United States. That is a very fact-specific determination, 
and therefore would be best addressed in the context of a specific request after considering 
public comments. 

ERA is proud of its "global leadership" role. ERA also takes the view that it is the aggregate effects of 
chemicals and emissions that really matter. Has ERA taken an aggregate, global approach in analyzing 
the impacts of its ethanol programs? I know you've analyzed national effects, but have you looked at 
global effects as well? 

ERA has analyzed the impacts of the Renewable Fuel Standard {RFS) program in a number of 
different regulatory actions. For example, ERA issued a regulatory impact analysis (RIA) for the 
March 26, 2010 RFS final rule, which implemented the requirements of the Energy 
independence and Security Act (EISA) of 2007. That RIA provided a detailed assessment of a 
wide variety of key impacts from the RFS program. ERA's analysis addressed impacts of EISA's 
requirements both on U.S. food prices and global food consumption, and contains explicit 
information about the assumptions and limitation of the data used to support the analyses. In 
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addition, in evaluating whether a fuel meets the greenhouse gas reductions for the RFS program 
ERA conducts a lifecycle analysis of greenhouse gas emissions that includes both domestic and 
global impacts. 

ERA states, in regard to its RFS mandates, that "the quantity of food brought to market might 
decrease, resulting in higher food prices and possibly more malnutrition". If these higher prices and 
increased levels of malnutrition were shown to actually cause deaths, how serious an issue would that 
be, in your view? 

Protecting public health is central to EPA's mission, and we therefore would consider such issues 
very seriously. 

What is your response to recent studies, such as that by Dr. Indur Goklany in 2011, which finds that 
the higher food prices resulting from ethanol diversion might be responsible for as much as 192,000 
deaths annually? 

ERA is aware of the Goklany study and other analysis that look at global biofuels policies and 
their impacts. In the RIA for the March 26, 2010 RFS final rule, ERA analyzed the impacts of 
EISA's requirements on food prices and global food production. 

Studies have been made that show that the increase of food prices due to ethanol policy have 
increased hunger in countries such as Guatemala and Mexico, causing violent protests in Yemen, Haiti, 
Egypt/ Pakistan, Indonesia and Ivory Coast, and could possibly create 42 million new poor people in 
India. What is your response to these studies, taking into account that the U.S. alone is responsible 
for approximately 62 percent of the world's biofuel production? 

ERA is aware of studies such as the type referenced, but the agency has not reviewed the 
specific studies referenced in a level of detail sufficient to enable us to comment on them at this 
point. In the RIA for the March 26, 210 RFS final rule, ERA analyzed the impacts of EISA's 
requirements on food prices and global food production. 

Last year, the EPA denied petitions from seven governors to suspend RFS blending requirements. The 
governors contended that by diverting 40% of the U.S. corn crop to ethanol production, the RFS 
combined with the worst drought in 50 years drove com prices to record heights, imposing severe 
hardship on poultry, beef, and pork producers in their states. Citing Section 211(o)(7) of the Clean Air 
Act, the EPA argued that to grant a waiver it must "determine that the implementation of the 
mandate itself would severely harm the economy; it is not enough to determine that implementation 
of RFS would contribute to such harm." But job losses, declining sales, bankruptcies, plant closures, 
and the like often have more than one cause. An RFS that does no harm when corn production and 
corn stocks are high and global demand is tow might do considerable harm when the opposite 
conditions prevail, as they did in 2012. By insisting that the RFS "itself' must be responsible for 
severe harm, the EPA's denial of the petitions was disconcerting. If severe harm is occurring and the 
RFS contributes to it, what language in the statute prohibits the EPA from taking action? 

In responding to the petitions, EPA consulted with the U.S. Department of Agriculture and the 
U.S. Department of Energy, and examined a wide variety of evidence, including modeling of the 
Impact that a waiver would have on ethanol use, corn prices, and food prices. The agency also 
looked at empirical evidence, such as the current price for renewable fuel credits, called RINs, 
which are used to demonstrate compliance with the RFS mandate. EPA's analysis showed that it 
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is highly unlikely that waiving the RFS volume requirements would have a significant impact on 
ethanol production or use in the relevant time frame that a waiver could apply (the 2012-2013 
corn marketing season) and therefore little or no impact on corn, food, or fuel prices. This was 
because the modeling showed that in almost all scenarios modeled the market would demand 
more ethanol than the RFS would require. While ERA recognized that many parties had raised 
issues of significant concern to them and to others in the nation regarding the role of renewable 
fuels and the RFS program and the severity of the drought and its major impacts on multiple 
sectors across the country, the issue directly before the Agency was limited given EPA's 
authority under section 211(o}(7}(A) of the Act. ERA applied the detailed analysis to the 
statutory criteria for a waiver. ERA found that the evidence did not support a determination that 
the criteria for a waiver had been met, and therefore was required by law to deny the waiver. 

In October of 2011, two organizations, one of them an anti-hunger group, petitioned ERA to 
acknowledge the deadly side-effects of its ethanol-fuel programs. ERA took over a year— 14 months, 
to be exact, to deny that petition. In contrast, the White House has a "We Can't Wait" series of policy 
Initiatives that stress the need for urgent action. Why is that, on this issue of life-and-death, ERA 
obviously could wait? This was a data quality petition, and your own data quality regulations provide 
for a 90-day response time. What took so long? 

ERA received a request for correction under the Information Quality Guidelines from the 
Competitive Enterprise Institute and ActlonAid USA on October 13, 2011, and responded to that 
request in a letter dated December 13, 2012. Subsequently, ERA has received a request for 
reconsideration from the same two organizations. ERA acknowledges the length of time It 
required to respond to the October 13, 2011 letter and is cu rrently in the process of responding 
to the request for reconsideration, on which the agency hopes to move more quickly. 

A recent study conducted by NERA Economic Consulting, the same firm engaged by DOE for analysis of 
LNG exports, found that the current RFS mandates could lead to a 30% increase in consumer gas prices 
by 2015. NERA also found that the RFS mandates could result In a $580 billion decrease in take-home 
pay for working families. In your role as ERA Administrator, what steps do you intend to take to 
prevent these adverse impacts on our Nation's economy and working families? 

The Agency has seen several analyses focusing on the potential Impacts of the RFS program on 
retail gasoline prices. Some of these show minimal or Indiscernible price impacts. The agency Is 
carefully monitoring market dynamics. ERA has met with representatives of a broad array of 
stakeholders from the oil and renewable fuels industries, and is working with the Department of 
Agriculture and the Department of Energy, to assess current market activity related to the 
implementation of the RFS. As ERA implements the RFS program, the agency will continue to 
closely evaluate the impacts of the program and to consider whether any further actions under 
the directives and authorities provided by Congress are appropriate to address any such 
impacts. 

Almost all analysts agree that we have reached or will soon reach the "blend wair— or the time when 
the volumes of renewable fuel required by the RFS require producers to exceed the 10% volume 
threshold. A recent study by NERA Economic Consulting stated that the blend wall will result in fewer 
available RINs available for purchase to comply with the RFS and lead to higher gasoline prices at the 
pump for working families. In recent weeks this analysis has been borne out as RiN prices have 
skyrocketed from $.05 a RiN to over $1 a RIN. Do you agree that it Is within ERA's legal authority to 
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release more RINs into the RFS market to reduce the impact of the blend wall on gas prices for 
consumers? As Administrator, would you favor doing so? 

Only qualified registered renewable fuel producers are authorized to generate RINs. However, 
as we continue implementing the RFS program, ERA recognizes the need to closely evaluate the 
impacts of the program and consider its options under the authority of the Clean Air Act to 
address the ElO blendwall and other issues associated with implementation of the program. 

Is it within EPA's legal authority to establish a "safety valve" as part of the RFS program whereby the 
EPA would cap/hold steady RIN prices based on their impact on the Nation's economy? As 
Administrator, would you consider establishing such a safety valve as part of the RFS? 

The market sets the price of the RINs. However, as EPA continues implementing the RFS 
program, the agency recognizes the need to closely evaluate the impacts of the program and 
consider its options under the authority of the Clean Air Act to address adverse issues that may 
result from the program. 

There appears to be increasing capability to calibrate dose-response mechanisms for many chemicals 
and naturally-occurring compounds, such that an exposure threshold can be established and that 
exposures below that threshold are safe. This is contrary to the methods EPA has routinely employed 
in risk assessments as the Agency continues to utilize a linear, no-threshold approach. Do you believe 
it is timely to revisit the Agency's risk assessment methodologies? Will you commit to requesting the 
NAS to undertake an appropriate revision to the Silver Book? 

Response: I understand that sound science must be the basis for all of EPA's actions. If I'm confirmed, I 
commit to getting fully briefed on the issues that you raise. 


Given tight budgets, shouldn't EPA be focusing its efforts on rulemakings mandated by a specific 
environmental statute? 

Response: Tight budgets are requiring EPA to carefully assess how it prioritizes its actions and 
deployment of resources with a goal of maximizing its mission to protect human health and the 
environment in today's challenging context. Many factors, including which rulemakings are mandated by 
specific environmental statutes, are considered as part of determining the Agency's priority actions. If 
confirmed, I will ensure that EPA's process for establishing priorities is appropriate and prudent given 
the fiscal realities we face. 


To understand the scientific underpinnings of conclusions provided in many of EPA's documents, the 
public has had to resort to using Freedom of Information Act requests or other approaches, to try to 
obtain scientific reviews, assessments, and rulemakings and other information and data that the EPA 
has relied upon, but which is not made readily available to the public. As use of these tools is time 
consuming and creates legal hurdles, the information has not been available in a timeframe that can 
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inform public review and public comment of these documents. As part of a commitment to 
transparency and openness, do you agree that the data and Information which underlies the key 
scientific studies the agency relies upon in important scientific reviews, assessments, and rulemakings 
(e.g.. National Ambient Air Quality Standards integrated Science Assessments, IRIS Toxicological 
Review), should be available to the public? As Administrator, will you commit to making this 
information available in public dockets? 

Response: As i said during the confirmation hearing, I agree with you that transparency should be a 
major priority for the Agency. If I'm confirmed, I will take steps to Increase the avaiiabiiity of data, across 
the Agency. 


ERA is currently involved in a scientific assessment of Selenium that will be used to propose a new 
national Selenium water quality criterion. ERA has stated that it intends to put out its proposed 
criteria for public comment this coming Fall. Under your leadership, what would ERA'S strategy be for 
incorporating relevant scientific critiques and comments ERA receives into its final Selenium criteria? 

Response: I share your interest in assuring that ERA'S decisions regarding selenium are based 
consistently on the best available science that fairly and effectively takes into account technical 
critiques. If confirmed, ! will work hard to make sure that any future agency decisions regarding 
selenium adhere to this principle. I understand that if and when the ERA proposes a revised proposed 
selenium criterion, that criterion would be available for public review and comment, and I commit to 
ensuring that the ERA reviews the technical comments it receives and makes appropriate revisions to 
ensure that any final criterion is of high quality. 


How Is ERA taking the site-specific nature of Selenium issues into account when developing the 
national standard? 

Response: I share your interest in assuring that we consistently apply the highest scientific standards in 
the development of proposed national water quality criteria, including current efforts to revise the 
existing selenium criterion. If confirmed, I look forward to working with you to develop a national 
selenium criterion that the public can be confident satisfies these technical standards while retaining 
appropriate site-specific flexibility. 


ERA is subject to a consent decree requiring it propose revised effluent guidelines for power plants by 
April 19. I have heard concerns expressed about the cost of the technologies being considered 
relative to the amount of pollutants removed. Cost effective regulations are important ~ especially to 
small utilities and those serving rural or economically disadvantaged communities. Why did ERA not 
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convene a formal small business advocacy review panel ahead of the pending proposed wastewater 
rules as required by the Small Business Regulatory Enforcement Fairness Act? Can you assure me that 
EPA has thoroughly evaluated the potential impacts on small utilities and that the proposed rule will 
not adversely affect small, member-owned cooperatives, especially those serving rural or 
economically disadvantaged communities? 

Response: The Regulatory Flexibility Act, as amended by the Small Business Regulatory Enforcement 
Fairness Act, requires EPA to convene a Small Business Advocacy Review (SBAR) Panel for proposed rules 
unless the agency can certify that a rule will not have a significant economic impact on a substantial 
number of small entities. ! will look into the particulars of the above rule if confirmed. 


The Definition of Solid Waste (DSW) rule was finalized in December 2008. The rule permits certain 
valuable secondary material streams that are beneficially reclaimed, such as spent catalysts and spent 
solvents, to be excluded from RCRA Subtitle C requirements. The reclamation process must be either 
(1) under the control of the generator of the materials, or (2) the materials may be transferred by the 
generator to another person or company for reclamation. The 2008 rule was challenged by the Sierra 
Club but the case was put in abeyance after EPA agreed in a settlement with the Sierra Club that it 
would reconsider parts of the rule. The reconsidered rule was proposed for comment In July 2011. In 
that rule EPA proposed to take away the transfer based exclusion and proposed numerous additional 
requirements and conditions on the recycling and reclamation of valuable secondary materials. The 
2011 reconsidered proposed rule creates little to no incentive for parties to recycle or reclaim 
secondary materials. Even more problematic, EPA has requested comment on subjecting 32 
regulatory exclusions or exemptions that have been in existence for decades and have become part of 
manufacturing operations, for example, the closed-loop recycling exclusion, to a new level of scrutiny, 
and additional recordkeeping and notification requirements. Do you think that EPA should increase 
incentives for reuse/recycling, since incentives for recycling not only divert hazardous wastes from 
landfills and incinerators, but also allow the manufacture of valuable products? Do you think that the 
increased burden of the proposed DSW rule will tend to drive wastes that are currently recycled to 
disposal, which directly conflicts with the foundation of RCRA— reduce waste through recycling? Will 
you commit to reexamine the rule to ensure that It is based on sound scientific data, that it will 
decrease the burden of facility waste management and increase incentives to recycle materials to 
recover valuable waste streams? 

Response: As a former state environmental agency commissioner, i know the importance of 
encouraging recycling to reduce waste disposal and the transition to sustainable materials management 
to support the reclamation of valuable secondary materials. If confirmed, I will plan to be actively 
engaged in EPA's DSW rulemaking efforts. 


Without analysis how can EPA determine that SIP provisions related to start-up, shut-down, and 
malfunction are "substantially inadequate" for purposes of the Clean Air Act? 
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era's proposed SIP call to amend provisions applying to excess emissions contains 49 pages of 
analysis that comprehensively discuss each affected SIP provision of each affected state. There, 
EPA carefully explained its reasoning for proposing to find that a given provision is or is not 
"substantially Inadequate" to satisfy the legal requirements of the CAA. Where EPA proposed to 
find that a provision is impermissible under the CAA, but the exact meaning of that provision 
was open to interpretation, the agency solicited comments from all parties including the 
affected state to determine whether EPA's reading of the provision was accurate or whether the 
state had an alternative interpretation that would render the provision permissible. 


Has EPA done any analysis of the impacts on an emissions source trying to operate without the SSM 
provision? 

The implications for a regulated source in a given state, in terms of whether and how it would 
potentially have to change its equipment or practices in order to operate with emissions that 
comply with the revised SIP, will depend on the nature and frequency of the source's SSM 
events and how the state chooses to revise the SIP to address excess emissions during SSM 
events, consistent with the requirements of the Clean Air Act. The preamble to the proposed 
action describes EPA's assessment of the potential impacts of the proposed SIP calls on sources. 
See "What are potential impacts on affected states and sources?" at 78 FR 12467. 


Do you agree that policy changes are not enforceable or mandatory requirements of the EPA? 

EPA agrees that policy changes are not enforceable or mandatory until the interpretations 
reflected in those changes have gone through the appropriate legal process, such as notice-and- 
comment rulemaking. EPA's interpretation of the CAA with respect to the treatment of excess 
emissions during SSM periods is expressed in a series of guidance documents issued in 1982, 
1983, 1999, and 2001. While these guidance documents are not themselves binding on the 
states, EPA has consistently applied the SSM policy contained therein in a number of individual 
rulemaking actions that were subject to notice and comment. Therefore, because the SSM 
policy has undergone and survived the rigors of public scrutiny associated with the rulemaking 
process, and has previously been upheld by courts, EPA believes that the SSM policy is correct 
interpretation of the requirements of the CAA. 

Has EPA done any analysis like it did for the NOx SIP call to determine if the SIP provisions in question 
are threatening the NAAQS? 

EPA has not based its proposed findings of inadequacy on a quantitative assessment that the 
specific SIP provisions in question resulted in a specific violation of the NAAQS. In fact, it is 
because of SSM exemptions that excess emissions during periods of SSM are not accurately 
accounted for in SIPs, with the result that even though the attainment and maintenance of the 
NAAQS is potentially compromised by SSM exemptions, there are few data readily available on 
which to conduct a quantitative assessment. 

EPA argues that SSM prevents the enforcement of emissions limits, isn't this circular since the validly 
approved SIP exempts such events from the emissions limits? 
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era's proposed action addresses existing SIP provisions with several types of deficiencies, 
including automatic exemptions from emissions limits and discretionary exemptions from 
emissions limits during SSM events. Because these types of exemptions are not valid under the 
CAA, era's approval of these types of provisions was in error. Reliance on such provisions has 
thus frustrated effective enforcement of emissions limits in SIPs, Other types of provisions 
addressed in the proposal also interfere with effective enforcement of emissions limits by 
purporting to prevent enforcement by EPA or citizens if the state elects not to enforce or to 
preclude the availability of penalties or injunctive relief for violations in enforcement actions by 
any party. 

Were the existing SIP provisions in question legally approved and promulgated by EPA and the states? 

What is the legal basis for declaring a vaiidly-approve SIP provision Invalid after the fact? 

Under CAA section 110{k)(5), EPA is authorized to require states to revise previously approved 
SIP provisions. In this instance, EPA has acknowledged that it should not have approved the 
provisions in the first instance, and thus is proposing to require the affected states to correct 
these provisions. 

Has EPA done any analysis of the impacts on an emissions source trying to operate without the SSM 

provision? 

The implications for a regulated source in a given state, in terms of whether and how it would 
potentially have to change its equipment or practices in order to operate with emissions that 
comply with the revised SIP, will depend on the nature and frequency of the source's SSM 
events and how the state chooses to revise the SIP to address excess emissions during SSM 
events, consistent with the requirements of the Clean Air Act. The preamble to the proposed 
action describes EPA's assessment of the potential impacts of the proposed SIP calls on sources. 
See "What are potential impacts on affected states and sources?" at 78 FR 12467. 


Rulemaking is increasingly being accomplished through the use of consent decrees that commit the 
EPA to taking specific regulatory actions. The consent decrees agreed to by EPA and outside groups 
often commit EPA to specific actions and timeframes. If EPA is going to make specific regulatory 
commitments to outside groups, shouldn't there be an opportunity for Congress or the public to 
comment on these commitments before they are made, rather than having the opportunity to 
comment only after legally enforceable policy commitments are made by EPA? 

Response: Most of these settlements are under the Clean Air Act, which provides the public, including 
any affected businesses, notice and the opportunity to comment on any consent order or settlement 
before it is final or filed with the court. In addition, while EPA may commit in settlement to promulgate a 
rule or standard required by statute, the substantive level or nature of that required action is 
determined through the rulemaking process, which offers ample opportunity for regulated entities to 
provide meaningful comment on the proposed regulation itself. 

I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, I commit to learning more about the Agency's practices In settling litigation across its 
program areas. 
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It is often not feasible to operate or use pollution control equipment during SSM periods without 
causing damage to that equipment. Some types of pollution control equipment cannot operate at full 
efficiency during startup periods, and some facilities and equipment must use alternative fuels during 
startup periods that pollution control equipment was not designed to target. What steps will EPA 
take to avoid a one-size-fits-all approach to implementing this rulemaking? Why is the EPA proposing 
to take away the ability of states to use enforcement discretion for excess emissions resulting from 
startup, shutdown and malfunctioning periods? Does EPA think that states are abusing this authority? 

EPA is not taking a "one-size-fits-all" approach In the February 2013 proposed rulemaking. 

Under the principles of cooperative federalism, the CAA vests air agencies with substantial 
discretion as to how their SIP provisions meet the legal requirements and objectives of the CAA. 
EPA is not prescribing to states exactly how they must implement the CAA, nor is EPA directing 
states to adopt particular control measures. Rather, in issuing a SIP call, EPA is requiring that 
states bring their SIPs into compliance with the legal requirements of the CAA but leaving 
discretion to the states to remove or revise impermissible provisions, consistent with CAA 
requirements. Implementation concerns would be more appropriately considered during the 
state's process of revising its SIP to remove illegal SSM-related provisions. EPA's proposed rule 
also does not take away the ability of states to use enforcement discretion. 

State Primacy 

Do you agree that It was Congress' intent for the States to play the lead role in relevant air quality 
regulatory decisions? Are you committed to having the EPA implement the Clean Air Act in a manner 
that reflected that intent? 

Congress established the Clean Air Act as a system under which the EPA and States both have 
important roles in setting and implementing the Clean Air Act. Congress assigned different roles 
to EPA and the states, respectively, depending on the nature of the air pollution problem. If 
confirmed as Administrator, I am committed to ensuring that EPA continues to Implement the 
Clean Air Act In partnership with state, local, federal and tribal governments, consistent with the 
Clean Air Act's requirements. 


States have the primary responsibility for implementing the environmental programs and regulations 
that EPA develops. Most States receive less than 20% of their overall budget from EPA, and in some 
cases, significantly less; yet EPA continues to adopt new regulations and programs without providing 
the States with commensurate funding. If confirmed, how will you balance the increasing demand for 
the State's services with the decreasing availability of the resources needed to implement EPA's ever 
expanding programs? 

Response: Having over two decades of experience at the State and Local level, I recognize and 
appreciate the need for funding to States. If I'm confirmed, I will work with you and others to find 
innovative solutions to balance the need for federal funding to States with the need to continue 
important State efforts. 
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Tier 3 

Why did EPA withhold the findings of its backsliding study until the Tier 3 rule was released? 

The proposed Tier 3 rule is independent of the anti-backsliding study required by sections 211(q) 
and 211(v) of the Clean Air Act. EPA is currently conducting analysis and peer review for the 
anti-backsliding study and is not currently prepared to release it. 

Generally, EPA shows the results of its studies, but withholds the modeling. Why is this a common 
practice of EPA? 

It is unclear to which modeling this question refers. When EPA runs the IPM model for analysis 
of power sector rules, for example, it places model output in the docket for public review. 


Last year, EPA identified 36 marginal ozone nonattainment areas that must attain by 2015. This 
means 3 clean summers, 2013 through 2015. Tier 3 will not be effective during this period. There are 
not many areas with attainment dates after 2015. Do they all need Tier 3? Do we need a national 
Tier 3 program to help a few areas? 

Reductions in motor vehicle emissions from the proposed Tier 3 standards would improve air 
quality across the country, helping areas to attain and maintain the NAAQS, The proposed 
standards would significantly decrease ambient concentrations of harmful pollutants such as 
ozone, PM 2 ,s and air toxics by 2030, and would immediately reduce ozone in 2017 when the 
proposed sulfur controls take effect. NOx emissions would be reduced by about 284,000 tons, or 
about 8 % of emissions from on-highway vehicles, in 2017 alone. In 2030, when Tier 3 vehicles 
would make up the majonty of the fleet, NOx and VOC emissions from on-highway vehicles 
would be reduced by about 525,000 tons and 226,000 tons, respectively, or about 25%. By 2050, 
when Tier 3 vehicles would make up almost the entire fleet, NO, and VOC would be reduced by 
nearly 40% for on-highway vehicles. 

EPA's Tier 3 proposed rule would change the certification fuel that is used to test vehicles and engines 
for compliance with Clean Air Act standards. EPA is proposing to mandate that gasoline with 15% 
ethanol be used as certification fuei. Your rule describes this action as "forward looking" while 
admitting that E15 is now only commercially available in a limited number of fuel retailers. Is it 
appropriate for EPA to use its Tier III regulation to compel automakers to produce E15 vehicles? Why 
is EPA making this change now? 

Vehicles must be tested under conditions which reflect conditions they experience in-use. Since 
Tier 3 standards phase in from 2017-2025 this means in-use conditions well out into the future, 
in light of uncertainty regarding future conditions, it seemed prudent to ensure that all new 
vehicles going forward were designed to be durable and emission compliant on ethanol 
concentrations up to the E15 waiver limit. At the same time EPA is are seeking comment on 
whether we should finalize ElO for certification test fuel. 
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Wouldn't it be prudent for EPA wait to see how E15 performs in the marketplace prior to mandating 
its use as the new certification fuel? 

EPA is proposing that manufacturers use E15 as the test fuel for certification purposes, but the 
agency is also seeking comment on whether ElO should be the federal certification test fuel. 

EPA will fully consider comments from stakeholders and the public before making a final 
decision. 

if ElO is now the predominant gasoiine blend, why wouldn't EPA consider this fuel first as the new 
certification fuel? 

Vehicles must be tested under conditions which reflect conditions they experience in-use. Since 
Tier 3 standards phase in from 2017-2025 this means in-use conditions well out into the future. 
In light of uncertainty regarding future conditions, it seemed prudent to ensure that ail new 
vehicles going forward were designed to be durable and emission compliant on ethanol 
concentrations up to the E15 waiver limit. At the same time, EPA is seeking comment on 
whether the agency should finalize ElO for certification test fuel. 

Last year, the D.C. Circuit ruled that petitioners did not have standing to challenge EPA's decision to 
approve E15. The court did not rule on the merits, but judges on the panel expressed concerns over 
EPA's interpretation of its Clean Air Act authority to grant a waiver for E15. Different affected parties 
have filed for certiorari at the Supreme Court. Will EPA wait to see what happens to these petitions 
prior to finalizing any changes to certification fuel? Would EPA consider withdrawing the proposed 
changes for E15 certification fuel if the court grants cert? 

During the rulemaking process EPA expects to receive helpful comments on the issue of what 
level of ethanol to use in the fuel used for testing motor vehicles. It is premature to judge now 
what action EPA will take in the rulemaking based on the potential action the Supreme Court 
might take on petitions for certiorari on the D.C. Circuit's decision on review of the E15 waiver, 
This is especially the case as the Issues raised in the petitions to the Supreme Court Involve 
jurisdiction for judicial review, and not the merits of the E15 waiver itself. 

Does it concern you that the D.C. Circuit expressed serious concerns over EPA's interpretation of the 
Clean Air Act waiver provision, both at oral argument and in a dissenting opinion? How should this 
affect EPA's approach to future waiver requests? 

In the E15 waiver decision EPA explained in detail its views on the authority to grant a partial 
waiver. The D.C. Circuit later rejected petitions for review on the grounds that the petitioners 
did not have standing, and the Court did not decide on the merits of EPA's waiver decision. 

While one Judge expressed his view that EPA lacked authority for a partial waiver, there was no 
decision by the D. C. Circuit on this issue. In any future waiver proceeding EPA will carefully 
consider this issue of authority to the extent it arises. 

EPA has been working on a Tier 3 rule for some time. When was the decision made to propose E15 as 
a certification fuel? Please provide the committee with a list of all meetings or contacts with non- 
governmental entities, as well as any associated records and documents (whether internal EPA 
records or documents or otherwise) with regard to the issue of proposing E15 as a certification fuel 
prior to the release of the proposed rule. 
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Consideration of the need to change the certification test fuel to include ethanol goes back to at 
least 2006 as ethanol use began increasing dramatically. During this multi-year period, the topic 
was discussed on numerous occasions with all relevant stakeholders, including the vehicle 
manufacturers, refiners, ethanol producers, nonroad engine manufacturers, the California Air 
Resources Board, State organizations, and NGOs. ERA is proposing that manufacturers use E15 
as the test fuel for certification purposes, but the agency is also seeking comment on whether 
ElO should be the federal certification test fuel. ERA further anticipates that the agency will 
again have numerous discussions with many stakeholders in the post-proposal timeframe prior 
to making any decision for the final rule, and all meetings and comments from stakeholders will 
be placed in the rulemaking docket. ERA will fully consider comments and feedback from 
stakeholders and the public before making a final decision. With regard to your request for 
documents, ERA staff inform me that the appropriate protocol is to make such a request 
through a separate letter to the agency. I will ask that the agency respond to any such request. 

Please provide the committee with a detailed written analysis regarding how finalizing E15 as a 
certification fuel would affect EPA's assessment of future waiver requests for higher ethanol blends 
under Clean Air Act section 211(f)(4). 

Waiver requests under section 211(f)(4) for ethanol blends higher than E15 would need to show 
that the fuel or fuel additive at issue will not cause or contribute to the failure of an engine or 
vehicle to achieve compliance with the emission standards to which It has been certified over its 
useful life. The assessment would look, for example, at the levels of emissions when tested on 
the higher ethanol blend compared to emissions when tested on the fuel used for new vehicle 
certification. If E15 were the certification fuel, then for those vehicles E15 would be used as the 
reference or baseline test fuel. This would not change the issue that would be before EPA- 
determining whether the higher ethanol blend caused or contributed to the vehicle violating the 
emissions standards. 

Has EPA ever previously required changes in certification fuel prior to the introduction of a fuel into 
the mass market? 

It has been more than 10 years since any changes have been made to federal certification test 
fuel, but it is time to change the certification fuel to reflect the fact that ethanol is found in most 
retail gasoline today, In an effort to focus on the longer term, EPA is proposing that 
manufacturers use E15 as the test fuel for certification purposes, but the agency is also seeking 
comment on whether ElO should be the federal certification test fuel. EPA will fully consider 
comments from stakeholders and the public before making a final decision. 

The Tier 3 rule solicits comments on various alternative approaches in transitioning to E15 as 
certification fuel. Would ElO be an appropriate certification fuel since it appears to meet EPA's 
criteria of that test fuel that "better align(s) with the current and projected in-use fuel"? 

Vehicles must be tested under conditions which reflect conditions they experience in-use. Since 
Tier 3 standards phase in from 2017-2025 this means In-use conditions well out into the future. 
In light of uncertainty regarding future conditions. It seemed prudent to ensure that all new 
vehicles going forward were designed to be durable and emission compliant on ethanol 
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concentrations up to the E15 waiver limit. At the same time EPA is seeking comment on 
whether we should finalize ElO for certification test fuel. 

Would your estimates of the benefits of the Tier 3 proposed rule appreciably change if ElO was 
selected as the new certification fuel? 

Selecting ElO as the certification fuel would not impact the exhaust emissions benefits of the 
proposed Tier 3 rule. However, it could effectively increase the stringency of the evaporative 
emission standards if the volatility of the ElO certification fuel were to be set at 10 psi, 
consistent with in-use fuel. 

Have you considered whether the proposed tailpipe and evaporative standards are appropriate if ElO 
is the new certification fuel, or would they need to be adjusted? 

EPA does not believe there would need to be any adjustment to the exhaust emission 
standards. However, it could effectively increase the stringency of the evaporative emission 
standards if the volatility of the ElO certification fuel were to be set at 10 psi, consistent with in- 
use fuel. 

E15 is not the certification fuel in California, ft is ElO. I understand that California does not permit its 
gasoline to be E15. EPA has touted national uniformity in many areas of mobile source regulation. 
Why have you proposed E15 as a federal certification fuel when it cannot be used as such In 
California? 

Vehicles must be tested under conditions which reflect conditions they experience in-use. Since 
Tier 3 standards phase in from 2017-2025 this means in-use conditions well out into the future. 
In light of this uncertainty regarding future conditions, it seemed prudent to ensure that all new 
vehicles going forward were designed to be durable and emission compliant on ethanol 
concentrations up to the E15 waiver limit. At the same time EPA is seeking comment on 
whether the agency should finalize ElO for certification test fuel. If EPA finalizes E15, it Intends 
to allow use of ElO as the certification test fuel through 2019. 

Your Regulatory Impact Analysis assumes that E15 utilization for 2001 and later model vehicles will be 
50% by 2017, about 80% by 2019 and 90% by 2020. You also project that use of E15 will be 
substantially higher in Reformulated Gasoline fRFG) areas, which are major population areas by Clean 
Air Act definition - EPA projects nearly 75% of gasoline will be E15 in RFG areas by 2017. Yet E15 is 
now almost entirely absent from the market by EPA's own assessment. Are you assuming, then, that 
nearly ail MY 2001 and later car owners will be using E15 even if automobile companies don't warrant 
such cars for using E15? Why do you assume such levels of consumer acceptance? 

Assumptions with respect to in-use fuel quality well out into the future, including future ethanol 
use, were necessary to conduct the analysis of the emission impacts and benefits of the Tier 3 
proposal. EPA will continue to refine its analysis prior to finalizing the rule. However, because 
the same assumptions apply in both the baseline and control cases for the proposal, it has a 
negligible impact on the emission reductions and benefits of the Tier 3 proposal. 
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EPA data indicates that pre-MY 2001 vehicles and other equipment that cannot use E15 were almost 
40% of the gasoline market in 2010. How will EPA ensure that ElO wit! be available for older model 
cars less than a few years from now? 

EPA is not mandating E15 and the market will determine what among the range of legal fuels 
are sold to satisfy customer demand. Regardless, since E15 is currently distributed from less 
than 20 of the approximately 150,000 retail stations nationwide, this would not appear to be a 
near-term concern. Assumptions with respect to in-use fuel quality well out into the future, 
including future ethanol use, were necessary to conduct the analysis of the emission impacts 
and benefits of the Tier 3 proposal. EPA will continue to refine its analysis prior to finalizing the 
rule. However, because the same assumptions apply in both the baseline and control cases for 
the proposal, it has a negligible impact on the emission reductions and benefits of the Tier 3 
proposal. 

Doesn't EPA analysis of RFG areas effectively project that 3 out of 4 retail outlets will have to be 
selling E15 in major cities in less than four years? 

Assumptions with respect to in-use fuel quality well out into the future, including future ethanol 
use, were necessary to conduct the analysis of the emission impacts and benefits of the Tier 3 
proposal. EPA will continue to refine its analysis prior to finalizing the rule. However, because 
the same assumptions apply in both the baseline and control cases for the proposal, it has a 
negligible impact on the emission reductions and benefits of the Tier 3 proposal. 

Your Regulatory Impact Analysis assumes that E15 utilization in nonroad equipment (like construction 
equipment, lawnmowers and chain saws) will ramp up from zero percent in 2017 to 100 percent by 
2030. Yet, to date, EPA has not acted to waive restrictions on using E15 for any nonroad vehicle or 
piece of equipment. On what analysis is this E15 penetration rate for nonroad vehicles based? 

Assumptions with respect to in-use fuel quality well out into the future, including future ethanol 
use, were necessary to conduct the analys ts of the emission impacts and benefits of the Tier 3 
proposal. EPA will continue to refine its analysis prior to finalizing the rule. However, because 
the same assumptions apply in both the baseline and control cases for the proposal, it has a 
negligible impact on the emission reductions and benefits of the Tier 3 proposal. 

Please detail what other regulations or EPA determinations will be necessary to force this amount of 
E15 into the nonroad sector within the time period projected. 

Assumptions with respect to in-use fuel quality well out into the future, Including future ethanol 
use, were necessary to conduct the analysis of the emission impacts and benefits of the Tier 3 
proposal. EPA will continue to refine its analysis prior to finalizing the rule. However, because 
the same assumptions apply in both the baseline and control cases for the proposal, it has a 
negligible impact on the emission reductions and benefits of the Tier 3 proposal. The Tier 3 
proposal has no bearing on fuels used in the nonroad sector. The Tier 3 proposal does not 
change the fact that the partial waiver for E15 does not allow for its use by nonroad equipment. 

Is EPA currently considering issuing a Clean Air Act section 211(f)(4) waiver for use of E15 blends in 
nonroad equipment, motorcycles and other vehicles and equipment not covered by current waivers? 
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No, there is no such action under consideration by the Agency. 

Doesn't this mean that EPA considers ESS not to be a viable option for meeting renewable fuel 
standard requirements? 

EPA considers a wide range of renewable fuel types as the agency conducts assessments for the 
annual RFS volume standards as required under the CAA. ESS is one of several means that can 
be used to deliver renewable fuel volumes required to meet the renewable fuel standard 
requirements. Assumptions with respect to In-use fuel quality well out into the future, including 
future ethanol use, were necessary to conduct the analysis of the emission impacts and benefits 
of the Tier 3 proposal. EPA will continue to refine its analysis prior to finalizing the rule. 

However, because the same assumptions apply In both the baseline and control cases for the 
proposal, it has a negligible impact on the emission reductions and benefits of the Tier 3 
proposal. 

Recent reports on the proposed Tier 3 rule have warned that it could actually increase greenhouse gas 
emissions from the production of gasoline due to the energy-intensive equipment that would be 
needed to comply with the rule. Would you support rescinding the proposed Tier 3 rule if compliance 
with the rule was found to increase greenhouse gas emissions? 

The proposed Tier 3 standards would result in very large emission reductions from both new 
and existing vehicles. The additional gasoline hydrotreating would also cause a relatively small 
Increase in greenhouse gas (GHG) emissions at the refinery due to the additional gasoline 
hydrotreating. EPA analyzed these impacts in detail using our refinery-by-refinery analysis. The 
relatively small increase in GHG emissions from refining would be offset though reductions In 
vehicle emissions of GHG pollutants (methane and NjO) from the improved operation of the 
vehicle catalysts. 

Is it era's intention to use the E15 cert fuel to force the automakers to produce E15 capable vehicles? 
Is it appropriate for EPA to use its Tier III regulation to force autos to produce E15 capable vehicles? Is 
the cost of hardening vehicles for E15 included in the Tier ill cost calculations? 

Vehicles must be tested under conditions which reflect conditions they experience in-use. Since 
the proposed Tier 3 standards would phase in from 2017-2025 this would mean In-use 
conditions well out into the future. In light of uncertainty regarding future conditions, it seemed 
prudent to ensure that ail new vehicles going forward were designed to be durable and emission 
compliant on ethanol concentrations up to the E15 waiver limit. At the same time EPA is 
seeking comment on whether the agency should finalize ElO for certification test fuel. Many of 
the vehicle manufacturers are already warranting their new vehicles to operate on E15. The 
change of certification fuel to E15 would thus have little impact on vehicle hardware, but would 
ensure manufacturers design their vehicles to account for emission impacts of ethanol 
concentrations up to E15 over the life of the vehicle. 


In 2009 EPA Issued a set of principles on TSCA modernization. In 2010 EPA participated in the House 
Energy and Commerce Committee's dialogue on discussion draft TSCA legislation. Over the last 
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several years, EPA has provided technical support to both Senate Democratic and Republican staff on 
TSCA reform matters. But It's my understanding that EPA has not taken a public position on any of 
the House or Senate TSCA reform bills introduced to date. Do you anticipate that EPA will take a 
position on TSCA legislation going forward? What is the Administration's view of its role in the TSCA 
debate? Will EPA continue to provide just technical support, or will EPA provide more leadership in 
the TSCA debate under your administration? 

EPA's TSCA principles set out several key objectives for reform. TSCA is a complex statute, with many 
different programs Intended to address new and existing chemicals. What are EPA's most important 
objectives in reforming TSCA? 

Most of the concerns raised about TSCA have focused on its "existing chemicals" program, not its 
"new chemicals" program. Do you agree that EPA's new chemicals review program is successful? 
What level of confidence does EPA have in its new chemical review program? 

Response (to the three questions above): While ! am not familiar with any position that the 
Administration may or may not take, I do agree with you that our chemical safety laws are antiquated 
and need to be reformed. Furthermore, I understand that the TSCA law, as written in 1976, creates 
challenges with the new and existing chemicals program. 

I understand that the Agency's principles for TSCA reform are: 

Principle No. 1: Chemicals Should be Reviewed Against Safety Standards that are Based on Sound 
Science and Reflect Risk-based Criteria Protective of Human Health and the Environment. 

EPA should have clear authority to establish safety standards that are based on scientific risk 
assessments. Sound science should be the basis for the assessment of chemical risks, while recognizing 
the need to assess and manage risk in the face of uncertainty. 

Principle No. 2: Manufacturers Should Provide EPA with the Necessary Information to Conclude That 
New and Existing Chemicals are Safe and Do Not Endanger Public Health or the Environment. 

Manufacturers should be required to provide sufficient hazard, exposure, and use data for a chemical to 
support a determination by the Agency that the chemical meets the safety standard. Exposure and 
hazard assessments from manufacturers should be required to include a thorough review of the 
chemical's risks to sensitive subpopulations 

Where manufacturers do not submit sufficient information, EPA should have the necessary authority 
and tools, such as data call in, to quickly and efficiently require testing or obtain other information from 
manufacturers that is relevant to determining the safety of chemicals. EPA should also be provided the 
necessary authority to efficiently follow up on chemicals which have been previously assessed (e.g., 
requiring additional data or testing, or taking action to reduce risk) if there is a change which may affect 
safety, such as increased production volume, new uses or new information on potential hazards or 
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exposures. EPA's authority to require submission of use and exposure information should extend to 
downstream processors and users of chemicals. 

Principle No. 3: Risk Management Decisions Should Take into Account Sensitive Subpopuiations, Cost, 
Availability of Substitutes and Other Relevant Considerations. 

EPA should have clear authority to take risk management actions when chemicals do not meet the 
safety standard, with flexibility to take Into account a range of considerations, including children's 
health, economic costs, social benefits, and equity concerns. 

Principle No. 4: Manufacturers and EPA Should Assess and Act on Priority Chemicals, Both Existing and 
New, In a Timely Manner. 

EPA should have authority to set priorities for conducting safety reviews on existing chemicals based on 
relevant risk and exposure considerations. Clear, enforceable and practicable deadlines applicable to the 
Agency and industry should be set for completion of chemical reviews, in particular those that might 
impact sensitive sub-populations. 

Principle No. 5: Green Chemistry Should Be Encouraged and Provisions Assuring Transparency and 
Public Access to Information Should Be Strengthened. 

The design of safer and more sustainable chemicals, processes, and products should be encouraged and 
supported through research, education, recognition, and other means. The goal of these efforts should 
be to increase the design, manufacture, and use of lower risk, more energy efficient and sustainable 
chemical products and processes. 

TSCA reform should include stricter requirements for a manufacturer's claim of Confidential Business 
Information (CBI). Manufacturers should be required to substantiate their claims of confidentiality. Data 
relevant to health and safety should not be claimed or otherwise treated as CBI. EPA should be able to 
negotiate with other governments (local, state, and foreign) on appropriate sharing of CBI with the 
necessary protections, when necessary to protect public health and safety. 

Principle No. 6: EPA Should Be Given a Sustained Source of Funding for implementation. 

Implementation of the law should be adequately and consistently funded, in order to meet the goal of 
assuring the safety of chemicals, and to maintain public confidence that EPA is meeting that goal. To 
that end, manufacturers of chemicals should support the costs of Agency implementation, including the 
review of information provided by manufacturers. 

I look forward to working with you, and others on these reforms. 
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in 2012 EPA identified 83 chemicals as priorities for further assessment by the Agency. Earlier this 
year EPA released draft targeted assessments on five of these chemicals. What has EPA learned to 
date from the TSCA Work Plan chemical assessment process and in particular? How is the TSCA Work 
Plan chemical program relevant to the debate on TSCA reform? 

Response: While I am not familiar with the specifics of the assessments, I can tell you that the Agency 
and I are committed to ensuring the American public that the chemicals manufactured and used in the 
products that they and their families use are safe. 


In 2010, EPA announced a very significant policy shift in its interpretation of the CBi provisions under 
TSCA. This policy shift abandoned more than 35 years of EPA's legal and policy interpretation and 
adopted a very narrow Interpretation as to when claims for confidential chemical identity will receive 
trade secret protection under TSCA -- significantly harming the protection of legitimate confidential 
business information. The Agency has never responded to public comment on that 2010 CBI policy 
announcement. Do you believe that President Obama's Strategy on Mitigating Theft of U.S. Trade 
Secrets should affect EPA's 2010 CBi policy change? If so, how? As Administrator, do you intend to 
pursue regulations implementing the 2010 CBI policy change? 

Response: I strongly support this Administration's efforts to increase the public's access to critical 
chemical information and to reduce unwarranted confidentiality claims by industry. However, if a 
company has a legitimate confidential business information claim. EPA takes very seriously Its 
commitment to protect that Information so as not to cause harm to the company. Please be assured 
that I share this commitment and look forward to working with the Committee on this issue. 


in a January 23, 2013 letter. Senator Vitter asked EPA to provide the dates EPA submitted its Spring 
2012 Unified Agenda and Fall 2012 Unified Agenda to the Office of Information and Regulatory Affairs 
(OIRA). In its April 10, 2013 response, EPA stated that they complied with OIRA's data call letters. 
Please provide the specific dates EPA submitted Its 2012 Spring Unified Agenda and Fall 2012 Unified 
Agenda to OIRA. 

Response: The Office of Air and Radiation complied with all internal deadlines related to the Regulatory 
Agenda. If confirmed, I will respect the deadlines specified in OIRA call letters. 


EPA Is increasingly using ""wiliingness-to-pay"" |WTP) surveys to supplement the expected benefits of 
regulatory actions with substantial projected costs. Two recent examples include the proposed Clean 
Water Act section 316(b) requirements for cooling water intake structures (CWIS) and total maximum 
daily load (TMDL) cleanup plans for nutrients and sediments in watersheds. EPA estimated CWIS 
costs at over $300 million, although the final rule could change significantly. EPA estimated TMDL 
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capital costs of $28 billion and an additional $2.7 billion dollars per year for operating and maintaining 
costs. The surveys are intended to represent what price people might assign to a theoretical effect 
{e.g., having a healthy fish population) of a proposed rule from which they gain no direct benefit. Thus 
the effects are a hypothetical and subjective justification for the proposed rule. As such, it would be 
inappropriate for EPA to count the results of these surveys as actual monetary benefits for a proposed 
rulemaking. Economic experts have concluded that there are very few instances in which such a 
complicated subjective tool can be used with any degree of reliability. Following a National Oceanic 
and Atmospheric Administration (NOAA) blue-ribbon panel review of contingent valuation surveys, a 
Nobel laureate economist on the panel noted that ""many departures from the guidelines or even a 
single serious deviation would, however, suggest unreliability prima facie."" Should EPA address 
public concerns about the direction of EPA's monetization of these survey results and their use in 
benefit calculations for proposed rulemakings? What steps will you take as Administrator to ensure 
that EPA's assessment of economic costs and benefits of its proposed rules meet standards for high 
quality, reliability, and reproducibility? 

Response: My understanding is that stated preference is a tool that EPA has used in the past and that 
the appropriate use of stated preference, and the challenges, are discussed in the Agency's peer- 
reviewed "Guidelines for Preparing Economic Analyses". If confirmed, I am committed to ensure that 
EPA's economic studies are conducted in a high quality fashion, consistent with best economic practices. 


As you know, EPA has granted a waiver to California for its Zero Emission Vehicle (ZEV) program. As a 
general matter, what is your view on sales mandates, or, in this case, using environmental laws to 
require that automakers sell a certain number of a particular type of vehicle? Do you believe that a 
manufacturer should be required to sell the mandated vehicles at a loss if that is the only way to meet 
the required Government sales volume? What is EPA's role in assessing the efforts of states that 
adopt this program to create the infrastructure, incentives, and other mechanisms that will help this 
program be successful? What recourse do automakers have if EPA does not exercise this oversight? 

EPA's waiver decisions are governed by section 209(b) of the Clean Air Act, which requires the 
Administrator of EPA to grant a California waiver request unless the Administrator makes any of 
the following three findings: 

• California's determination that Its standards, in the aggregate, are at least as protective 
of public health and welfare as applicable federal standards is arbitrary and capricious, 

• California does not need its standards to meet compelling and extraordinary conditions, 
or 

• California's standards and accompanying enforcement procedures are not consistent 
with section 202(a) of the Clean Air Act. 

At the direction of Congress, EPA has contracted with the National Academy of Sciences to assist in 
the development and eventual peer review of the IRIS assessment of inorganic arsenic. Recently, the 
newly formed NAS panel on arsenic convened a workshop to explore answers to some key science 
policy questions. In advance of the convening of the NAS panel, the EPA's National Center for 
Environmental Assessments conducted a workshop in December 2012. A member of the NCEA staff at 
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that workshop seemed to trivialize the impact of the NAS work in this matter and stated that although 
IRIS is re-writing the document, several old sections will be used, and the bottom-line conclusion is 
not going to change. This statement seems to summarize the current position of the IRIS program. 

On the one hand. Dr. Olden, the recently named director of NCEA, makes claims of a new, improved 
and transparent IRIS process but, on the other hand, this approach does not appear to have devolved 
to the staff, leaving one to question whether real change in the program is actually occurring. What 
steps do you plan to take to ensure the IRIS program reflects a thorough and objective review of the 
science and develops hazard assessments that can withstand rigorous independent scrutiny? 

Response: If I'm confirmed, the first step t will take to understand the IRIS review process is getting a full 
and robust briefing from staff on the current status of their work in the program. I will then work with 
other scientific groups, industry and health advocates to understand their perspectives. 


In the April 9 letter, ERA recognizes that It only has authority to regulate renovation activities in P&C 
buildings if it finds that renovations in those structures create a lead-based paint hazard. ERA also 
states that it is in the "very early stage of evaluating approaches" in determining whether such a lead 
hazard exists in R&C buildings. ERA also recognizes that, based on a litigation settlement agreement 
with the Sierra Club, ERA has deadlines in place to propose and finalize regulations for renovation 
activities in commercial buildings. In short, ERA has deadlines in place to establish regulations for 
renovations activities in R&C buildings. But, it does not have deadlines in place to guide the 
fundamental decision on whether a hazard even exists. Why does ERA have a schedule to develop 
regulations for renovation activities in commercial buildings, but does not have a schedule to 
determine if any lead paint hazard even exists in these buildings in the first place? 

Response: I support the Agency's goals to reduce childhood lead poisoning during renovation and repair 
activities, including in public and commercial buildings if they pose a risk. If confirmed, the Agency and I 
will work with you and other members of the Committee, as well as the range of entities who may be 
affected by the Agency's efforts on this important issue. 
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James M. Inhofe 
Questions for the Record 
Gina McCarthy Confirmation Hearing 
Environment and Public Works Committee 


Regionat Haze 

The Regional Haze program is purely for aesthetics, has nothing to do with public health, and was 
intended to improve visibility at national parks. States were given control by Congress to establish 
the emission standards and the appropriate controls for implementation. Your agency overruled 
Oklahoma's Regional Haze State Implementation Plan (SIP) following a Sue & Settle Consent Decree 
with environmental groups because you said Oklahoma's cost estimates were inaccurate. In 
response, EPA issued its own implementation plan that would cost $1.8 billion and would not have 
any more favorable Impact on visibility than the SIP. 


1. Inhofe 1. Did EPA do a technical, an economic, and a cost -benefit comparative analysis between 
Oklahoma's State Implementation Plan (SIP) that was overturned by EPA and the Federal 
Implementation Plan (FIP) that EPA imposed instead? If EPA performed any of those three 
analyses for either or both the SIP and the FIP, please provide them to me. if EPA did not perform 
any or ail of those three analyses for the two plans, please explain why you did not do so. 

EPA carefully assessed the costs and the visibility benefits associated with the controls in both 
Oklahoma's Regional Haze SIP and our FIP. The Clean Air Act and EPA's implementing regulations 
require that both the costs of controls and the visibility benefits be taken into account in making a 
determination of the appropriate controls. The agency took comment on our analyses before taking 
final action on our FIP for Oklahoma. The analysis can be accessed at 
http://www.regulations.gOv/# !documentDetail:D=EPA-R06-OAR-2010-0190-0019 . 

2. Inhofe 2. Do you agree that Oklahoma's low-cost SIP is more cost effective than EPA's FIP? What is 
the comparative cost-benefit analyses of the SIP vs. the FIP? Are there any additional or greater 
visibility gains achievable by the FIP that are not attainable by the SIP? 

EPA does not agree that Oklahoma's SIP is more cost-effective than our FIP. The agency's analysis of 
the costs of control indicated that the six coal-fired units in question could install air pollution 
controls at less than half the cost that Oklahoma estimated, while at the same time resulting in 
greater visibility benefits at several Class I areas than Oklahoma's plan. However, EPA has recently 
reached an agreement with the state and one of the companies affected by the FIP on an alternative 
pathway that the agency expects will be submitted by the state as a SIP to replace the FIP. EPA is 
also in negotiations with the remaining company about possible replacements for the FIP at one of 
its plants. 
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3. inhofe 3. Did EPA use the Regional Haze program to force Oklahoma utilities to install scrubbers 
on coal fired utilities despite Oklahoma's equally effective, less expensive SIP? 

EPA disagrees that Oklahoma's plan was equally effective, as explained In the answer to Question 2. 
era's FIP follows the requirements of the Regional Haze rule, which implements the requirements 
established by Congress In Sections 169A and 169B of the Clean Air Act. The FIP does not close off 
other paths toward compliance, as evidenced by our agreement on an alternative to the FIP controls 
with one of the companies involved and our continuing negotiations with the remaining company. 

4. Inhofe 4. Did EPA alert the state of Oklahoma or utilities in the state prior to entering into a 
consent decree involving Oklahoma's SIP? 

a. If EPA did, did EPA provide both the state and the utilities with an opportunity to 
participate in the settlement discussions? 

b. If EPA did not, why not? 

c. Do you believe EPA should allow states and affected utilities to participate in any 
negotiation process prior to a Consent Decree being agreed to that would affect the SIP, 
the state, and the state's utilities? 


In keeping with the requirements of the Clean Air Act, the states and the utilities had an opportunity 
to comment on the proposed consent decree before EPA provided its final agreement and the 
consent decree was approved by the court. EPA recently has begun providing notices of intent to 
sue the agency on EPA's publicly available website, which will help to provide states and others 
notice of potential litigation that may affect their interests. See http://epa.gov/ogc/noi.html 


5. Inhofe 5. Will you please provide me with all of the unredacted correspondence between EPA and 
the environmental groups regarding the Regional Haze program during your tenure at the Air 
Office? 

I am informed by agency staff that the normal protocol for such a request for documents is to 
submit a separate letter to the agency, rather than through a question for the record. EPA will 
respond appropriately to any such request it receives. 


6. Inhofe 6. Through the Consent Decree, did EPA intend to establish an unrealistically aggressive set 
of targets and timelines for approving State Implementation Plans to artificially constrain the 
amount of time available to work with states on procedural issues like cost estimates so that it 
could ultimately force a Federal Implementation Plan at a much greater cost? 

EPA's efforts to work with the states on submitting SIPs are long-standing. At the time EPA 
negotiated the consent decrees for taking action on the regional haze plans, the deadline for 
submitting the state plans had passed by more than two years. In these negotiations, EPA sought to 
obtain a schedule that would allow EPA time to responsibly discharge Its overdue mandatory duties 
under the CAA through notice-and-comment rulemaking. The agency was mindful that the plaintiffs 
had the option of seeking an even more expedited schedule from the court, and that there was a 
significant risk that that the court might establish a very aggressive schedule. In EPA's judgment, a 
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court addressing the issue of an overdue mandatory duty by EPA would be unlikely to provide time 
for a second chance for a state to complete the planning obligation it has already failed to meet. 
Some states have been able to submit SIP updates as EPA was taking action on their original 
submissions, and the agency has been able to approve such updates in some cases. Where a federal 
plan has been established under this consent decree, it is still EPA's preference that it be replaced by 
an approvable state plan. EPA has sought, and mostly obtained, numerous extensions to the dates in 
the original consent decrees when EPA determined that additional time was needed; in most 
instances, these extensions have allowed the agency to consider additional information provided by 
the states. 

7. inhofe 7. Why did EPA decide to overrule Oklahoma's State implementation Plan {SIP) and impose 
a FIP instead of working with the State to address whatever deficiencies EPA saw in the SIP's cost 
estimate? 

The Agency disapproved Oklahoma's plan because Oklahoma's cost analysis for scrubbers did not 
follow the requirements outlined in the Regional Haze rule. EPA pointed out this concern while 
Oklahoma was still developing its SIP, but the state did not change its cost evaluation before 
submitting the SIP. Consequently, EPA disapproved Oklahoma's SIP, which triggered a legal 
obligation to issue a FIP in its place. While it is the agency's preference to allow states the 
opportunity to correct deficiencies in their SIPs, EPA was unable to negotiate enough time in the 
consent decree for Oklahoma to submit a new SIP with a corrected cost analysis. Nonetheless, EPA 
still prefers that the state replace the FIP with a SIP. 


8. Inhofe 8. As Administrator, what will your primary objective be when implementing the Regional 
Haze program? 

a. Will you assure me that EPA will make every conceivable effort to work with states to 
ensure that their SIPs are approved, and that FIPs will only be Implemented once EPA has 
exhausted the Clean Air Act's cooperative federalism concepts and conclusively 
determines through a technical comparative analysis that the overruled SIP will not meet 
the visibility requirements outlined in the Regional Haze program? 

b. Will you also ensure that any FIP Is the least expensive option available to EPA to meet the 
minimum requirements of the Regional Haze law? Will you provide economic 
comparative analysis of the separate plans? 

In general, it is my goal to work with the states as closely as possible and I will continue to look for 
opportunities to Involve them in decision making that affects their interests. The states are required 
to submit their next full regional haze plans in 2018. 1 am committed to work with states to approve 
their SIPs. 


9. Inhofe 9. In the CAA, please provide your definition of cooperative federalism. Can you conceive 
of any circumstances where EPA has disagreed with a State's approach, on policy grounds, and 
decided that the Agency will not intervene to override the state? 

"Cooperative federalism" is generally used to describe the Clean Air Act's approach of assigning 
tasks to EPA and States that, when taken together, result In cleaner air and important public health 
protections. For example, EPA sets the National Ambient Air Quality Standards for specific 
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pollutants. EPA works with States to set up monitoring networks and to designate areas as ones 
that are attaining, not attaining or lack sufficient data with respect to the standards. States submit 
plans that must meet the requirements of the Act, including the requirement to bring all areas into 
the state into attainment with the standards. If EPA disapproves a plan for failing to meet the Act's 
requirements, or if a State fails to submit a plan in whole or in part, then the Act requires EPA to 
issue a federal plan for the State unless there is a timely correction of the deficiency and subsequent 
approval by EPA. EPA also issues rules (such as the recently proposed Tier 3 fuel and vehicle 
regulations) that assist areas in meeting the air quality standards. In instances where EPA has not 
been under a consent decree deadline for a federal plan, the agency has disapproved SIPs with 
technical errors without immediately putting Into place a federal plan. Except for a few instances in 
which EPA and the state agreed in advance that EPA would promulgate a FIP because of resource 
and technical capacity limitations at the state level (Hawaii, Virgin Islands, and Montana), in every 
instance in which EPA has adopted a federal regional haze plan, the agency had found errors in the 
state's technical analysis that the agency concluded would make EPA approval of the state plan 
unsustainable under legal challenge. In all cases without such technical errors, EPA has accepted the 
state's balancing of costs and visibility benefits. 


Afigreeation 

The Clean Air Act requires facilities to obtain a Federal Operating Permit for air emissions from the 
EPA if they emit 100 tons or more of any criteria pollutant per year. Properties that are truly next to 
one another are generally considered one facility. But if one owner has multiple facilities spread out 
over a large area, say 42 square miles, the facilities are considered separate. In 2007, the Bush 
Administration issued a memo applying this policy in the oil and gas industry, but you overturned this 
memo in 2009 and instead issued one that would combine the emissions of wells that are spread over 
a large area, triggering significantly greater permitting requirements. When this was challenged in the 
6*^ Circuit last year, the court agreed that "adjacent" is a plain word with plain meaning, but you have 
not yet applied the decision outside that circuit. Also, the states have regulations that adequately 
address the aggregation matter, which regulations have been reviewed and found acceptable by the 
state regulatory bodies as well as the stakeholder groups. 

10. EPA lost this case because the court found it misinterpreted the plain meaning of the law. Will 
you commit to apply the 6*^ Circuit Court decision to the rest of the country? 

Response: Outside the 6'^ Circuit, rather than using a one-size-fits-ali approach in determining which 
nearby, commonly-controlled emitting units should be treated as one source, EPA will continue to apply 
the agency's decades-old approach of making case-by-case determinations based on a review of each 
facility's specific situation, including the relationship between the activities at the units. The agency is 
concerned that national application of the Circuit decision would require EPA to treat as one source 
facilities that are nearby and under common control, even when their activities are completely 
unrelated. 

Hydraulic Fracturing Studies and Review Board 


127 



199 


As you know, the EPA Is currently engaged In a study on the impact of Hydraulic Fracturing on drinking 
water. The Agency has assembled a panel to review the study's findings, but very few industry 
participants were included because many hold too much stock in the oil and gas industry. It is my 
understanding that EPA has significant authority to waive these restrictions for participants. 

11. Will you agree to reassemble the panel and, using your waiver authority, ensure an equal 
representation of industry participants with other stakeholders? 

Response: From what I understand, members of the SAB Hydraulic Fracturing Research Advisory Panel 
were chosen because of their scientific expertise. If confirmed, I would be happy to discuss this issue 
with you further. 

12. Do you think EPA should consider the potential bias of scientists who receive grant money from 
environmental groups when determining whether they should be included on EPA review panels and 
boards? 

Response: For the Science Advisory Board, all members are hired as Special Government Employees 
(SGEs). They are therefore subject to the federal conflicts of interest laws and the Standards of Ethical 
Conduct for Employees of the Executive Branch. For the members who serve as SGEs, EPA does 
consider conflict of interest, appearance of loss of Impartiality, and potential bias of all candidate 
experts when determining whether they should be included as members of the SAB and its review 
panels. 

13. What Is EPA's current objective for the 2014 final hydraulic fracturing study report? Will the 
report merely report on the results of EPA's Study? Or will the report also contain 
recommendations? What would be the purpose and scope of any such recommendations? 

Response: As I understand, the objective of the 2014 hydraulic fracturing study report is to identify 
potential Impacts to drinking water resources, if any, and to identify the driving factors that may affect 
the severity and frequency of such impacts. If confirmed, \ will certainly review this topic. 

14. EPA's Progress Report contains information about potential hazards associated with the chemicals 
used in hydraulic fracturing operations. Is EPA planning to evaluate not only these potential chemical 
hazards, but also whether there exist any potential human or ecological exposures to these 
chemicals? Standard EPA risk assessment protocols require not only an assessment of potential 
hazards, but also potential exposures. 

Response: It is my understanding that the agency is not conducting a full risk assessment as part of this 
study. If confirmed, I can explore this issue further. 

15. EPA's draft report regarding groundwater contamination in the Pavillion area has been the 
subject of significant criticism from BLM and others. I presume that EPA will not make use of the draft 
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Paviliion report in connection with its broader hydraulic fracturing study unless and until that draft 
Paviilion report is peer reviewed and a final report is issued that takes into account ail of the 
comments that EPA has received, is that correct? 

Response: As I understand, the EPA will consider the results of the Paviliion report only after it is peer 
reviewed and finalized. 

16. To date, there has been no evidence of groundwater contamination caused by hydraulic 
fracturing. The nonexistence of incidents related to the fracturing undermine claims that a systemic 
environmental management problem exists. Do you share this view and do you believe states have 
effectively managed the risks of hydraulic fracturing on state and private lands? 

Response: The purpose of the EPA's study is to identify potential impacts to drinking water resources, if 
any, and to identify the driving factors that may affect the severity and frequency of such impacts. I do 
not believe that the EPA intends to address the efficacy of the regulatory framework at the federal or 
state level as part of this study. 


Section 321 

Section 321 of the Clean Air Act (42 U.S.C. § 7621) requires the EPA Administrator to “conduct 
continuing evaluations of potential loss or shifts of employment" which may result from the 
administration or enforcement of regulations issued under the Act, "including, where appropriate, 
investigating threatened plant closures or reductions in employment allegedly resulting from such 
administration or enforcement." Most other major environmental statutes contain similar language 
to Section 321. 


17. inhofe 17. Do you believe the ^ency has an obligation to conduct continuing evaluations of the 
impact its regulations could have on jobs? 

CAA section 321 authorizes the Administrator to investigate, report and make recommendations 
regarding employer or employee concerns that requirements under the Clean Air Act will adversely 
affect employment. In keeping with congressional Intent, EPA has not Interpreted this provision to 
require EPA to conduct employment investigations in taking regulatory actions. Section 321 
consistently has been interpreted by EPA to provide a mechanism for Investigating specific 
allegations by particular employers or employees that specific requirements applied to individual 
companies would result in layoffs. EPA has found no records indicating that any Administration 
since 1977 has interpreted section 321 to require job impacts analysis for rulemaking actions. 
Nevertheless, since 2009 EPA has focused increased attention on consideration and (where data and 
methods permit) assessment of potential employment effects as part of the routine regulatory 
impact analyses (RIAs) conducted for each major rule. 
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18. Inhofe 18. Has EPA done a Section 321 jobs analysis for any of the major regulations it has 
proposed or finalized since you took office in 2009? 

EPA has found no records indicating that any Administration since passage of the 1977 Amendments 
has interpreted CAA section 321 as requiring jobs analysis of rulemaking actions. Section 321 
consistently has been interpreted by EPA to provide a mechanism for investigating specific 
allegations by particular employers or employees that specific requirements applied to individual 
companies would result in layoffs. Nevertheless, since 2009 EPA has focused increased attention on 
consideration and (where data and methods permit) assessment of potential employment effects as 
part of the routine regulatory impact analyses (RIAs) conducted for each major rule. 


19. Inhofe 19. EPA's own estimates anticipated that the revised ozone NAAQS that your office 
proposed in 2010 would have cost American manufacturing, agriculture and other sectors over 
$90 billion per year. These are straight*up, added costs to American manufacturing. I'm 
concerned that, during this slow economic recovery, we are driving manufacturing out of the U.S., 
to other countries with lax environmental standards. In analyzing these proposed regulations, 
does EPA consider the effects of driving manufacturing offshore, to countries with tittle or no 
environmental controls? Do you believe this anal^is could be covered under the Section 321 
review requirement of the Clean Air Act? 

EPA has found no records to indicate that CAA section 321, since its inclusion in the 1977 
amendments, has been interpreted by any Administration to provide for job impacts analysis of 
rulemakings. Section 321 does provide a mechanism for EPA investigation of particular claims of Job 
loss related to plant closure or layoffs in response to environmental regulation, and this would 
presumably include plant closures resulting from alleged environmental regulation-induced 
overseas relocation. However, EPA could not find any records of any requests for section 321 
investigation of job losses alleged to be related to regulation-induced plant closure, including 
overseas relocation. This is not surprising since data from the Bureau of Labor Statistics consistently 
indicate that labor markets are primarily influenced by other, larger factors including routine 
business cycles, changes in production technology, and the state of the overall economy. 
Nevertheless, since 2009 EPA has focused increased attention on consideration and (where data and 
methods permit) assessment of potential employment effects as part of the routine regulatory 
impact analyses (RlAs) conducted for each major rule. 

Renewable Fuel Standard 


Failure to exercise EPA di5cretior\: 


20. Inhofe 20. Are you aware of the run-up in RiN prices and do you agree that it is evidence that the 
industry has or soon will hit the E-10 blendwali? If not, what is your explanation for the run-up? 

EPA is aware of the recent activity in the RIN markets, and together with the Department of 
Agriculture (USDA) and the Department of Energy (DOE), we have been monitoring this activity 
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closely. EPA and industry alike expected a more dynamic RIN market in 2013. Industry stakeholders 
and market observers have expected some upward pressure on RIN prices, as the volumes of biofuel 
required by law approach the ElO blendwall, and as market pressure for the use of higher blends of 
ethanol increases. EPA has met with representatives of a broad array of stakeholders from the oil 
and renewable fuels industries, and we are working with USDA and DOE to assess current RIN price 
activity and any related impacts. 

21. Inhofe 21. In light of the clear evidence that the market is anticipating dire consequences from the 
ElO blendwall, why has EPA refused to use its discretionary powers under EISA to lower the total 
and advance mandates by the same amount it is lowering the ceiluiosic mandate? 

EPA is monitoring market conditions closely and staying engaged with key stakeholders in the 
private sector and with other relevant federal agencies. We are also reviewing comments submitted 
in response to the Agency's proposed rulemaking for the 2013 RFS volume standards, and we will 
carefully consider this input as we set future RFS standards. Going forward, we will continue to 
consider whether any further actions under the directives and authorities provided by Congress are 
appropriate to help ensure orderly implementation of the program. We will continue to watch this 
issue carefully, but given the size of the market it is important that the Agency not act precipitously 
in a way that could adversely affect the market. 

Warranty coverage: 


22. inhofe 22. Why do you think that the automakers, except for GM on 2012+ and Ford on 2013+ 
have refused to warrant E15 use in their existing fleet? 

1 would defer to the automakers with regard to explanations of the rationale for their decisions with 
regard to warranties. 

23. inhofe 23. Have you reviewed the fuel pump and fuel sender system test report issued by CRC in 
January? DO you agree that the results of that testing go a long way towards explaining why the 
automakers are concerned about the use of E15 in their vehicles, since It showed significant and 
extensive damage to fuel pumps and fuel senders? 

EPA has reviewed the limited portions of the CRC test program made available to the public. 
Unfortunately, complete information on the testing program has not been made available to the 
government, and the CRC expressly denied EPA and the Department of Energy (DOE) a role in the 
test program). The CRC E15 test programs have a number of significant scientific shortcomings, 
including failure to test components or vehicles on EO and ElO to provide information on typical 
failure rates for baseline fuels. 


New Source Performance Standards -- New Sources 
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EPA states that there are no costs and, concurrentiy, no benefits associated with the proposed 
rulemaking to regulate greenhouse gases (GHGs) from new sources, if that is true, then: 


24. Inhofe 24. Why Is EPA promulgating a rule that has no benefits, especially In light of the 
President's numerous Executive Orders that are intended to eliminate unnecessary regulatory 
burdens on the business community? Did EPA factor in the need to have a diverse mix of electric 
generation into its analysis? 

Power plants are the biggest emitters of carbon pollution. This proposed rule would require that any 
new power plants use modern technology to minimize this harmful carbon pollution, while at the 
same time maintaining diversity of our electric generating fleet. Companies building power plants 
today are already making cleaner generation choices, such as the use of natural gas combined cycle 
or coal with CCS, and this trend is projected to continue. 

25. Inhofe 25. Why did EPA only analyze out until the year 2020 in order to determine the lack of 
costs and benefits? 

As the Clean Air Act requires that the NSPS be reviewed every eight years, this economic analysis 
focuses on benefits and costs of this proposal for the years through 2020. Although 2020 is the 
primary focus of the proposed rule, EPA did perform economic modeling out to 2030 which can be 
found in the docket for the proposed rule (EPA-HQ-OAR-2011-0660). The analysis helps confirm 
that the conclusions are consistent even beyond 2020. 

26. Inhofe 26. Did EPA perform a robust analysis on the true cost of a long term switch to natural gas 
powered electric generation, as the rule assumes? 

Yes. Moving forward, EPA predicts a mix of coal and natural gas-powered electric generation. EPA 
has conducted a series of sensitivity analyses to further examine the role that natural gas prices 
could play in the future choices of new power plants. The analyses support the conclusion that new 
conventional coal-fired plants, without CCS technology, are not likely to be built under a wide range 
of natural gas prices, even prices considerably higher than today's prices. Other independent 
analyses, like the Energy Information Administration's Annual Energy Outlook, support this 
conclusion. Even with considerably higher prices of natural gas and Increased future energy 
demand, EPA and EIA analyses project that new coal plants will not be economic relative to other 
technologies in 2020. 

27. Inhofe 27. A recent comprehensive modeling effort done by ICF International - using the same 
proprietary ICF Integrated Planning Model (IPM) with EPA uses to model each of its rules - project 
forecasts about 50 GW of coal-fired generation retirements over the next few years, driven mostly 
by pending EPA rules, with the expectation of another 20 GW of retirements after that. How do 
you explain the difference between this analysis and EPA's? 
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A number of economic factors influencing retirements well beyond EPA's clean air rules are included 
in ICF's figures’'^ External analysts, Including GAO”, CRS**', the Bipartisan Policy Center*’"', and 
Analysis Group*’"", have found that decisions to retire some of the country's oldest, most inefficient, 
and smallest coal-fired generators are driven in large part by economic factors— -primarily low 
natural gas prices, relatively high coal prices, and low regional electricity demand growth. Because 
EPA's power sector analyses look at the effects of Its rules alone to evaluate incremental impacts, 
EPA's analyses are not comparable to other assessments that also take into account broader 
economic factors. 


28. Inhofe 28. Can you explain why you used your "discretion" at the Air Office to abandon the long- 
standing Clean Air Act precedence of subcategorizing fuel types? Will you commit to reproposing 
the rule so that EPA's precedent is maintained and fuel types are subcategorized? 


The Clean Air Act gives EPA the discretion to subcategorize a source category based on size, type or 
class. EPA has previously set fuel neutral standards (e.g., the 1998 utility boiler NSPS for NOx). The 
agency is still actively considering a wide range of comments on this issue. A final decision will 
reflect careful consideration of the issue. 


29. Inhofe 29. Do you intend to continue using one source category for all power plants In the final 
rule as opposed to issuing different NSPSs or emission limits for different types of plants burning 
different types of fuel? 


The agency is still considering a wide range of comments on this issue. A final decision will reflect 
careful consideration of the issue. 


30. Inhofe 30. Using the logic in the NSPS to create a category for "fossil fuel-fred EGUs," why did EPA 
stop at including just coal and natural gas units? If you're going to combine power generators into 
one category, why not extend the proposal to its logical conclusion and Include nuclear units? Or 
solar units? If EPA did that, what would the practical result be? 

CAA section 111(b) requires EPA to list categories of stationary sources that cause or contribute 
significantly to air pollution anticipated to endanger public health or welfare. When EPA listed fossil 


New insights from ICF's Integrated Energy Outlook: January 2013 
httD://www.icfi.com/insights/webinars/2013/recording-new-in$ights-icfs-integrated-energv-outlook-ianuarv-2013 
** Government Accountability Office - "EPA Regulations and Electricity: Better Monitoring by Agencies Could 
Strengthen Efforts to Address Potential Challenges" http://www.gao.gov/as5ets/600/592542.pdf 
Congressional Research Service - "EPA's Regulation of Coal-Fired Power: Is a "Train Wreck" Coming?" 
http://insideepa.com/iwpfile.html?file=aug2011%2Fepa2011 1545.pdf 

Bipartisan Policy Center - "Environmental Regulation and Electric System Reliability" 
http://bipartisanpolicv.org/librarv/report/environmental-regulation-and-eiectric-5vstem-reiiabilitv 
Analysis Group - "Why Coal Plants Retire" 

htto://www.analvsisgroup.com/up!o3dedFiie5/News and Event5/News/2012 Tierney WhvCoalPlantsRetire.pdf 


133 



205 


fuel-fired electric generating units in the 1970s, those decisions were based specifically on findings 
with respect to the emissions from combustion of fossil fuels. Other types of electricity generation 
that do not rely at least in part on fossil fuel combustion, such as nuclear and solar power 
generation that have not been listed under 111(b) and thus were not included in this source 
category. 

31. Inhofe 31. How can EPA justify calling a NGCC turbine the Best System of Emissions Reduction 
(BSER) for a coal-fueled unit? 

a. Has such a BSER determination - that BSER for a specific unit would be to not exist as 
that type of unit - ever been made in the past? 

b. Is CCS considered BSER for coal plants? Assuming CCS was BSER, would It apply to all 
fossil-fueled plants - both coat and gas? 


In the NSPS proposal, EPA proposed that natural gas-fired combined cycle technology represented 
BSER for intermediate and base-load fossil fuel-fired power plants. We did not make a separate 
determination as to what represented BSER for coal-fired power plants alone. EPA received many 
comments on this proposed determination and is considering them. 


32. Inhofe 32. We have heard people say, on many occasions, that this proposed rule represents the 
first time that EPA has proposed a new source performance standard for the electricity generation 
sector without subcategorizing by fuel source, thereby pitting one source against another. For 
example. Phase I and Phase II of the Acid Rain Program utilized separate categories for reducing 
sulfur dioxide and nitrogen oxides. The recently-finalized Utility MAC! Rule did the same thing. 
Considering the differences between coal and natural gas on greenhouse gas emissions, and 
carbon capture and sequestration technology is not commercially available, why would EPA 
intentionally put coal into such an untenable position? 

EPA has previously set an NSPS for the electricity generation sector without subcategorizing by fuel 
source. The 1998 utility boiler NSPS for NOx is an example of such a fuel neutral standard. The 
agency Is still considering a wide range of comments on this issue. A final decision will reflect careful 
consideration of the issue. While a number of commenters have pointed out concerns about the 
current availability of CCS, others have noted that a number of full scale commercial projects are 
currently in development, including Southern Company's Kemper Project, which is more than 75% 
complete; the Texas Clean Energy Project (TCEP), which has signed contracts for electricity, C02 and 
other products from the plant and hopes to close financing this summer; and, the California 
Hydrogen Energy Center Project, which Is currently undergoing regulatory review in California. 

Best Available Control Technology 


In their guidance establishing what could be considered Best Available Control Technology (BACT) for 
regulating GHGs in the permitting process, EPA stated that fuel-switching from coal to natural gas 
would not and could not be considered BACT: 
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33. Inhofe 33. Since NSPS are traditionally interpreted to set the BACT "floor" for permitting 
purposes, how can a NSPS that eliminates the ability to construct new coat units without the 
implementation of commercially infeasible carbon capture and storage (CCS) be consistent with 
EPA^s previous guidance? 

The statement that "EPA stated that fuel-switching from coal to natural gas would not and could not 
be considered BACT" is not entirely correct. EPA's March 2011 GHG Permitting Guidance says that, 
"a permitting authority retains the discretion to conduct a broader BACT analysis and to consider 
changes in the primary fuel in Step 1 of the analysis." Thus, EPA never ruled out the possibility that 
a permitting agency could require that an applicant consider natural gas, or other cleanerfuels, 
when proposing a coal-fired EGU. EPA Is still carefully evaluating public comments on the proposed 
carbon pollution standards for new power plants, including comments related to the issue raised in 
your question. The agency will take these comments Into consideration in taking any final action on 
the proposal. While EPA did not propose that CCS represented BSER, the agency stated in the 
preamble of the proposed NSPS rule that "CCS is technologically feasible for implementation at new 
coal-fired power plants and its core components (CO 2 capture, compression, transportation and 
storage) have already been implemented at commercial scale." [77 FR 22414]. Furthermore, it is 
worth noting that, today, coal-fired power plants are being constructed that will have CCS, and 
EPA's view is that coal-fired units can meet the proposed limit. 

34. Inhofe 34. EPA's BACT guidance stated that units should consider the "most energy efficient 
design and control options" when determining GHG BACT for power plants, regardless of fuel 
source. Why, then, did the Agency deviate from this plan in setting standards for new sources? 

The EPA's GHG BACT guidance was Intended to provide general guidance to permitting authorities 
on pollution control methods worthy of evaluation in a Best Available Control Technology 
assessment for a wide range of sources, and the guidance does not represent an EPA determination 
regarding the control method that must be selected as BACT for a particular source or category of 
sources. Subsequent to issuance of the guidance, EPA undertook a more detailed technological 
assessment of emissions control systems for the purposes of developing a proposed NSPS for the 
power plant category. At this time, CCS is the only system that EPA has identified for coal-fired 
electric generating units as being capable of meeting the proposed standard. EPA is still carefully 
evaluating public comments on the proposed carbon pollution standards for new power plants, 
Including comments related to the issue raised In your question. We of course will take these 
comments into consideration in taking any final action on the proposal. 


Carbon Capture and Storage 


EPA makes several statements and assumptions regarding CCS in the proposed standards, and 
proposes that new coal fired units could comply with the rule through a 30 year "averaging" option 
that would allow them to deploy CCS in year 11 of operation and average their emissions over a 30 
year span: 
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35. Inhofe 35. While conceding that CCS does not meet the requirements of BSER, EPA claims that CCS 
Is an available compliance option, in your estimation, is CCS commercially feasible today? Are 
there any CCS plants that are deployed and demonstrated on a large scale? In what year do you 
expect CCS to be commercially viable, given current funding? 

In the NSPS proposal, EPA did not state or propose to determine that CCS is not BSER. The agency is 
still considering a wide range of comments on this issue. EPA stated in the preamble of the 
proposed rule that "CCS is technologically feasible for implementation at new coal-fired power 
plants and its core components {CO 2 capture, compression, transportation and storage) have 
already been implemented at commercial scale." [77 FR 22414). EPA's view Is that new coal-fired 
units can meet the proposed limit. While a number of commenters have pointed out concerns 
about the current availability of CCS, others have noted that a number of full scale commercial 
projects are currently in development. 


Existing Units - GHG 


36. Inhofe 36. Does EPA intend to propose and adopt a standard to regulate greenhouse gases from 
existing power plants? If so, when, and what role will states play in promulgating rules related to 
this new regulation? 

At this time, EPA is working to finalize the proposed NSPS for new sources. The agency is not 
currently developing any existing source GHG regulations. In the event that EPA does undertake 
action to address GHG emissions from existing power plants, the agency would ensure, as it 
always seeks to do, ample opportunity for States, the public and stakeholders to offer 
meaningful input on potential approaches. In addition, as a general matter, the provisions of 
section 111(d)(1) are plain on their face to the extent that they require EPA to "prescribe 
regulations which shall establish a procedure ... under which each State shall submit ... a plan 
which ... establishes standards of performance for any existing source 


Modified and Transitional Sources -GHG 


EPA has specifically exempted both modified (units that make major changes) and transitional (units 
that have yet to begin construction but have already secured a Prevention of Significant Deterioration 
(PSD) operating permit) from adhering to the proposed standard. 


136 




208 


37. Inhofe 37. EPA has stated that it did not have the information to issue a standard for modified 
units - under your leadership, will EPA work to establish GHG rules for modified units? 

era's proposed carbon pollution standard does not apply to modified sources. In the proposal, the 
agency stated that, at that time, EPA did not have enough information, to set a standard for 
modified sources. 

a. Inhofe 37(a). Would such a move force EPA to apply this standard to all plants that are being 
forced to install major upgrades to comply with other EPA regulations, such as the Mercury 
and Air Toxics Standards (MATS)? 

era's proposed carbon pollution standard does not apply to modified sources. If EPA were to set a 
standard for modified sources, technologies installed by sources to comply with MATS are currently 
exempted under EPA regulations from triggering any such modified source standard. 

b. inhofe 37(b). Why did EPA only grant sources with a PSD permit one year to commence 
construction? if those sources already had permits that would prevent any more emissions 
than is already allowable, why did EPA force them to comply with a one year limitation? 


In era's proposal (published in the Federal Register on April 13, 2012), EPA did not propose to apply 
the NSPS requirements for greenhouse gases to new coal-fired power plants that were on the verge 
of commencing construction, as indicated by the fact that they already had a PSD permit and would 
commence construction within one year of the proposal. For sources that were not on the verge of 
construction, EPA proposed to apply the NSPS requirements because, according to the proposal, It 
was reasonable to expect those sources to build in the proposed greenhouse gas emission limits. 
EPA received many comments on this proposal and is reviewing them closely to determine the 
appropriate action to take. 


Utility MACT (UMACT) and Coal Plant Retirements 


EPA projected that UMACT would cause 4.7 GW of coal plant retirements (RIA, P. 3-16). The North 
American Electric Reliability Corporation (NERC) recently Issued its Long-Term Reliability Assessment, 
determining that over 70 GW of fossil-fired generating capacity - predominantly coal - will retire over 
the next ten years. According to NERC, 90% of those retirements will take place over the next five 
years, resulting in the toss of 20% of the nation's coal-fired generation by 2017. 
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38. inhofe 38. Please explain - how can EPA's estimates of retirements be so low when compared with 
NERC's estimate? 

Included in NERC's 2012 Long-Term Reliability Assessment are a number of economic factors 
influencing retirements well beyond EPA's clean air rules. External analysts, including GAO‘‘’“'', CRS’**''', 
the Bipartisan Policy Center''*"'', and Analysis Group**''", have found that decisions to retire some of 
the country's oldest, most inefficient, and smallest coal-fired generators are driven in large part by 
economic factors— primarily low natural gas prices, relatively high coal prices, and low regional 
electricity demand growth. Because EPA's power sector analyses look at the effects of its rules 
alone to evaluate incremental impacts, EPA's analyses are not comparable to other assessments 
that also take into account broader economic factors. 


National Ambient Air Quality Standards 


39. inhofe 39. Last June, EPA proposed to lower standards for fine particulate matter from 15.0 
micrograms to 12 to 13 micrograms. EPA also took comment on levels as low as 11, but did not 
take comment on retaining the current standard at 15, or on other possible levels. Given that 
there is uncertainty in different studies and given that EPA received lengthy comments during its 
review process arguing against revising the 15 microgram standard - why did EPA not solicit 
comments on maintaining the current standard? Do you believe EPA is limiting its ability to 
consider alternative science by only taking comment on options that would substantially lower 
fine particulate standards and other NAAQS? 

In formulating proposed and final decisions on the PM NAAQS, the EPA considered the available 
scientific evidence, advice of CASAC and extensive public comments. Based on these considerations, 
the agency concluded that the previous suite of primary PM 2.5 standards was not requisite to protect 
public health with an adequate margin of safety, and that revision was needed to increase public 
health protection. In the proposal EPA explained in detail its reasons for believing the then current 
annual standard of 15 micrograms/cubic meter was Inadequate and needed to be revised to a level 
between 11-13 micrograms/cubic meter. EPA's proposal invited comment on all elements of the 
proposal, including these proposed judgments. The agency received - and considered - comments 
supporting retaining the standard at a level of 15 ug/m3. 


Government Accountability Office - "EPA Regulations and Electricity: Better Monitoring by Agencies Could 
Strengthen Efforts to Address Potential Challenges" http://www.gao.gov/assets/600/592542.pdf 
**'' Congressional Research Service - "EPA's Regulation of Coal-Fired Power: is a "Train Wreck" Coming?" 
http://in5ideepa.com/iwpfile-html?fiie=aug2011%2Fepa2011 1545.pdf 
**"'' Bipartisan Policy Center - "Environmental Regulation and Electric System Reliability" 
http://bipartisanpolicv-org/librarv/reDort/environment3l-regulation-and-eiectric-5V5tem-reliabilitv 
Analysis Group - "Why Coal Plants Retire" 

http://www.analvsisgroup.com/uploadedFiles/News and Events/News/2Q12 Tierney WhvCoaiPiantsRetire.pdf 


138 




210 


40. Former EPA policy advisor Lisa Heinzerling said that the reason given for the withdrawal of the 
ozone standard was unlawful. Do you agree? Could the President instruct EPA where to set national 
ambient air quality standards based on policy considerations, or could he delay a decision? 

Response: On September 2, 2011, President Obama issued a statement on the ozone NAAQS, noting 
that EPA was engaged in updating its review of the science underlying the 2008 ozone NAAQS, as part of 
the ongoing periodic review of the Ozone NAAQS, and requested that EPA withdraw from interagency 
review the draft final rule addressing the reconsideration of the 2008 ozone NAAQS. On that same day, 
OMB returned to EPA the draft final rule, stating that "the draft final rule warrants [the Administrator's] 
reconsideration." Letter from Cass R. Sunstein, OMB, Administrator, Office of Information and 
Regulatory Affairs to Administrator Lisa R. Jackson, EPA. In returning the rule, OMB stated that 
President Obama had requested that the draft rule be returned as he did "not support finalizing the rule 
at this time." 


41. OMB cited Executive Order 13563 in its 2011 letter to EPA on the ozone NAAQS and stated that 
EPA should avoid "inconsistent, incompatible, or duplicative" regulations. In EPA's most recent 
E.0. 13563 statement on the PM NAAQS, however, the Agency only cites the fact that it 
performed a cost-benefit analysis. 

a. Why did EPA not perform a regulatory overlap analysis? 

b. if you are confirmed, how wilt you instruct EPA to consider whether NAAQS, in 
particular, may be duplicative of all the other EPA regulations that impose direct 
standards on powerplants, major industrial facilities and mobile sources? 

The PM NAAQS are not "inconsistent, incompatible, or duplicative" of other regulations. The 
reference to E.0. 13563 in the September 2, 2011 letter from OMB concerned the unique 
circumstances where the proposed rulemaking to reconsider the 2008 ozone NAAQS was occurring 
at the same time EPA was conducting the required 5-year periodic review of the science and the 
ozone NAAQS. That is not the case with the PM NAAQS rulemaking. The NAAQS - promulgation and 
periodic review of which is required by the Clean Air Act - focus on the identification of pollution 
concentrations in the ambient air that are necessary to protect public health and welfare. The Clean 
Air Act requires states to adopt and implement State Implementation Plans that meet the 
requirements of the Act, including the requirement to achieve the NAAQS. The Clean Air Act also 
requires the EPA to establish federal emission standards applicable to sources such as power plants, 
industrial sources, and mobile sources, which in many instances help states to meet the PM {and 
other) NAAQS. 


42. Inhofe 42. It is my understanding that EPA is now reviewing the Ozone rule again. Will you commit 
to proposing the current standard so that the public can comment on whether it will meet the 
health standards established In the Clean Air Act? 

The review of the ozone NAAQS is ongoing. EPA is committed to following the science and the law in 
developing the proposed rule. As with prior NAAQS rulemakings, the agency expects the public will 
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have the full ability to comment on all elements of EPA's proposal and provide EPA with views on 
whether to retain or revise the current ozone standard. 

43. inhofe 43. If EPA is considering a similar range for ozone as they did in 2010, is there any reason to 
believe the economic impacts will be substantially different than the estimates from the 2010 
reconsideration? 

The review of the ozone NAAQS Is ongoing. The Supreme Court held in Whitman v. American 
Trucking Associations, 531 U.S. 457 (2001), that the Clean Air Act prohibits EPA from considering 
costs of implementation in setting or revising the NAAQS. To inform the public and consistent with 
applicable Executive Orders, EPA will provide an updated economic analysis in conjunction with the 
issuance of the proposed rule. 


Cross-State Air Pollution Rule fCSAPRI and the Clean Air Interstate Rule fCAIRl 


44. Inhofe 44. This rule caused great concern in the industry because of Its incredibly short 

compliance timeline. Final rule wasn't published in the Federal Register until August 2011, yet 
utilities were expected to begin complying In 2012. In late December 2011, on the eve of the rule 
going into effect, the D.C. Circuit Court of Appeals stayed the rule and the Court subsequently 
overturned it. One of the reasons the Court overturned the rule is because EPA did not give states 
the time to develop their own compliance plans. What are EPA's Intentions with respect to a new 
transport pollution rule? What timeline will EPA give to states and utilities to comply with the 
rules? Will you set a timeline that states and utilities agree to? 

EPA and the states are responsible under the Clean Air Act for addressing inter-state transport of air 
pollution, EPA is assessing how to move forward to address transport pollution and is taking the 
Court's EME Homer City opinion into account. EPA has already invited the states to participate 
directly In the assessment of the path forward and will continue working with the states 
collaboratively in determining the next steps needed to address the threat of transported air 
pollution to public health. As these efforts continue, the agency will be mindful of the need to 
provide appropriate timelines for states and the regulated community. 


45. Inhofe 45. EPA had determined that electric generating units in the East that were subject to the 
CAiR program did not have to comply with regional haze best available retrofit technology (BART) 
requirements because CAIR would reduce emissions more than BART. When EPA replaced CAIR 
without CSAPR, it revoked the determination that compliance with CAIR constituted compliance 
with BART, and Instead determined that compliance with CSAPR constituted compliance with 
BART. But now CSAPR has been overturned in court. Does EPA plan to return to its determination 
that compliance with CAIR constitutes compliance with BART? If not, does EPA intend to subject 
electric generating stations In the East to regional haze BART requirements on a source by source 
basis? When does EPA expect to decide? 

EPA is waiting to learn whether the Supreme Court will grant certiorari on the EME Homer City 
decision, as that action will affect the agency's options for regional haze and EGUs in the East. 
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The agency will move as quickly as possible once the Court decides. Depending on the Court's 
decision, the options to consider will include the states' ability to rely on CAIR to satisfy the BART 
requirements or whether (If the Court were to reverse the lower court's decision) states can 
continue to rely on the Cross State Air Pollution Rule (CSAPR) to meet those requirements. 


Greenhouse Gases and Global Warming 


46. Inhofe 46. During the Administration's first term, EPA promulgated its endangerment finding and 
adopted GHG regulations for motor vehicles. It also proposed GHG NSPS for the power sector. 
What other areas of the economy can we expect GHG regulations in the second term? (Oil and 
gas, refineries, cement kilns, other industrial facilities) Do you have a plan for addressing GHG 
emissions in the rest of the economy? 

EPA is currently focused on reviewing the more than 2 million comments received on its proposed 
carbon standards for new power plants. While the agency is evaluating GHG emissions information 
from a limited number of source categories, EPA has not determined that it is appropriate to 
regulate GHG emissions from the oil and gas sector, or from other industrial sectors. EPA has 
previously acknowledged that it is appropriate to Issue regulations for refinery greenhouse gas 
emissions, but as stated in the answer to a related question, the Agency has no current plan for 
Issuing such regulations. The agency also has previously said that it had insufficient data to regulate 
Portland cement facilities, and we do not have a timetable or plan for issuing GHG regulations of this 
sector. 

47. inhofe 47. Do you plan on issuing a GHG NSPS rule for refineries or oil and gas delivery systems? If 
so, when? 

EPA has not made a determination that it is appropriate to regulate GHG emissions from oil and gas 
delivery systems. While the Agency acknowledged that it is appropriate to regulate greenhouse gas 
emissions from refineries, we do not have a current plan or timetable for regulating carbon pollution 
from refiners. 


48. Inhofe 48. EPA has been petitioned to establish NAAQS for GHGs. What are your plans with 
respect to such a petition? Can you assure us EPA will not establish a NAAQS for GHGs? Do you 
agree with such a proposed approach? 

Although EPA has not taken any action on the petition, I do not believe that setting a national 
ambient air quality standard for greenhouse gases would be advisable. 


Hazardous Waste {Coal Ash) 
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Suzanne Rudzlnski, Director of the Office of Resource Conservation and Recovery, on Oct. 11, 2012, 
documented in a declaration to the U.S. District Court for the District of Columbia in Appalachian 
Voices V. Jackson {Civ. No. l:12-cv-00523-RBW) why the agency could not promulgate a final rule on 
the disposal and management of coal combustion residuals in surface impoundments and landfills in 
the six-month timeframe requested by plaintiffs. Ms. Rudzinski told the court that EPA could not 
meet that deadline because “such a schedule does not provide EPA with the time necessary to allow 
sound-decision making, and would result in final agency actions that, in [her] view, are neither 
scientifically sound nor legally defensible." EPA's semi-annual regulatory agenda provides no 
projected date for completion of this rulemaking. 

49. What are EPA's plans for issuing a final rule? Specifically, what are the major actions EPA plans to 
complete prior to issuing a final rule and the projected deadlines for completing those actions (i.e., 
plans for issuing a notice of data availability or any other rulemaking steps requiring public 
comment)? 

Response: It is my understanding that as part of a recent proposal to reduce pollution from steam 
electric plants, EPA also announced its intention to align that proposed rule with the proposed coal ash 
rule and stated that such alignment could provide strong support for a conclusion that regulation of CCR 
as non-hazardous could be adequate. The two rules would apply to many of the same facilities and 
would work together to reduce pollution associated with coal ash and related wastes. EPA is seeking 
comment from industry and other stakeholders to ensure that both final rules are aligned. If confirmed, 

I would continue to work to ensure that these two proposed rules are appropriately coordinated. 


Definition of Fill Material 


The current definition of fill material, finalized in May, 2002, unified the Corps and EPA's prior 
conflicting definitions so as to be consistent with each other and the structure of the CWA. The 
current rule solidifies decades of regulatory practice, and includes as fill material those materials that, 
when placed in waters of the U.S., have the effect of raising the bottom elevation or filling the water. 
However, both EPA and the Corps have stated that they are now considering revising the definition of 
fill material. 

50. What is EPA's rationale for revisiting the well-established division of the Sec. 402 and Sec. 404 
programs? 

a. What specific problems is EPA seeking to address by revisiting the definition of fill material, 
and how exactly is EPA intending to address them? 

b. Has EPA yet considered the time and costs associated with making such a change to the 
two major CWA permitting schemes - Secs. 402 and 404? 
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Response: I understand the importance of clarity, with respect to the permitting process. If I'm 
confirmed, Til work closely with the Army Corps and others to ensure that there is increased clarity in 
the permitting process. 


Cooling Water Intake Structure Rule for Electric-Generating Facilities Under CWA Sec. 316fb^ 


The proposed § 316(b) rule applies to facilities whose construction began before 2002 and that 
withdraw more than two million gallons per day. It would apply to facilities that have either closed- 
cycle or once-through cooling, and focuses on reducing fish and shellfish mortality attributable to 
"impingement" on intake structure screens and "entrainment" into cooling water systems. 

Industry has urged that any acceptable § 316(b) rule for existing facilities be applied site-by-site, 
recognize constraints involved in modifying existing technology, include the designation of pre- 
approved technologies, and include provisions for taking into account prior actions to reduce impacts. 
A fair cost-benefit test reflecting the Supreme Court's opinion endorsing EPA's historical decision to 
balance costs and benefits in setting national § 316(b) standards and site-specific requirements is 
central to an acceptable final rule. A final rule is expected by the court-ordered deadline of June 
2013. 


More than 890 electric generations facilities would be affected by the rule as even facilities operating 
closed-cycle cooling would have to comply with the study requirements and significant technological 
modifications associated with impingement. This could affect approximately 35 percent of existing 
U.S. generation capacity—a controversial proposition that could have negative environmental, 
energy, cost and reliability impacts. Some facilities will be unable to meet expensive new cooling 
water Intake structure (CWIS) requirements and remain economic. A rigid rule requiring unnecessary 
retrofits could cause extended outages and loss of capacity; in turn, this could affect reliability-related 
capacity margins. 

51. Relief for "peaking" facilities - EPA's proposed rule would impose expensive new study, 
monitoring, and retrofit requirements on all existing facilities, including "baseioad" facilities that are 
the foundation of our electric system and "peaking" facilities that are used more sparingly to meet 
periods of peak electricity use. But the peaking units may be used for as little as a few days a year 
when electricity demand is high, and it would be uneconomic to spend a great deal on money on 
them for studies and equipment that would be rarely used and would not provide commensurate 
environmental benefit. In an earlier version of the rule, EPA provided an exemption for such units, 
yet in the current proposed rule, which is soon to be finalized, EPA eliminated the exemption. Would 
you consider reinstating that exemption or providing equivalent relief from the rule's requirements 
for peaking facilities so they can continue to perform their crucial reliability function? 


Response: As you know, i have worked hard to make sure that we carefully monitor the design and 
implementation of EPA's air pollution rules to keep costs reasonable and ensure that the reliability of 
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our electrical system is protected. If confirmed, I look forward to working to ensure that requirements 
and implementation of rules like 316(b) are similarly sensitive to electrical reliability issues. 

52. Relief for facilities being retired - EPA's proposed rule outlines a rigid schedule of expensive and 
time consuming studies that are required as an interim measure before a plant installs technology to 
comply with the rule's requirements. It is also my understanding that this set of interim measures 
would apply to facilities even if they announce they plan to retire prior to compliance deadlines. Why 
would we subject existing facilities to additional and unnecessary expenses if, in fact, they have 
announced retirement and ultimately would not be expect to comply with the rule because they no 
longer would be in operation? Will you ensure the final rule provides compliance relief for generation 
assets that announce retirement? 

Response: I fully recognize that this is a period of transition for the power sector and that operators do 
not want to undertake studies for control technologies if they are certain to retire a unit. If confirmed, I 
look forward to working to ensure that we carefully consider the special circumstances of retiring units 
as we finalize the 316(b) rule. 

53. Improvements in impingement provisions - In EPA's proposed 316(b) rule, EPA has adopted 
starkly different approaches to managing “impingement" and “entrainment" at existing cooling water 
intake structures. For entrainment, EPA appropriately adopted a site-specific approach, recognizing 
that (a) existing facilities already have measures in place to protect fish, (b) further measures may or 
may not be needed, and (c) the costs, benefits, and feasibility of such measures have to be evaluated 
at each site. Yet for Impingement, EPA adopted rigid, nationwide numeric criteria that appear 
unworkable and in many cases unnecessary. In a notice of data availability issued last year, EPA 
signaled that it would consider a more flexible approach for impingement. In the final rule that is due 
this summer, would you support replacing the original impingement proposal with a more flexible 
approach that pre-approves multiple technology options, allows facility owners to propose 
alternatives to those options, and provides site-specific relief where there are de minimis 
impingement or entrainment impacts on fishery resources or costs of additional measures would 
outweigh benefits? 

Response: It is my understanding that EPA explicitly discussed possible changes to the proposed 316(b) 
rule's impingement standard in the NODA published in the Federal Register on June 11, 2012, and that 
EPA is carefully reviewing those comments as the agency develops the final rule. If confirmed, would be 
willing to look closely at flexibilities for compliance with the Impingement standard. 

54. Improvements as to “closed cycle" cooling - In EPA's proposed 316(b) rule, EPA has correctly NOT 
required existing facilities to retrofit “closed cycle" systems such as cooling towers or cooling ponds if 
the facilities do not already have such systems, because such retrofits are not generally necessary, 
feasible, or cost effective. At the same time, facilities that do have closed-cycle systems have long 
been viewed as satisfying the requirements of section 316(b). Yet in the proposed rule, EPA has 
defined “closed cycle" cooling much more narrowly for existing facilities than EPA did for new 
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facHities several years ago , thereby excluding a number of facilities. And even for the facilities that 
qualify, EPA is still imposing new study and impingement requirements. In the final rule that is due 
this summer, would you support a broader definition of closed-cycle cooling and measures that more 
fully view these facilities as compliant? 

Response: My understanding is that EPA explicitly discussed the proposed 316(b) rule's definition of 
closed cycle cooling in the NODA published in the Federal Register on June 11, 2012. If confirmed, I look 
forward to working towards an appropriate definition for closed cycle systems. 

55. Concerns about EPA's willingness-to-pay survey - EPA is seeking to justify its costly proposed 
316(b} rule, which would affect more than 1,260 power plants and industrial facilities nationwide, on 
the basis of a public opinion survey asking “how much” a random group of individuals would be 
willing to pay to reduce fish losses at intakes. This willingness-to-pay approach to determining 
“benefits" contrasts sharply with the far more traditional approach used by EPA in its earlier 316(b) 
rulemakings. The earlier analyses relied on actual market prices and costs incurred by individuals, 
rather than hypothetical questions in a public survey. The “willingness-to-pay" or "stated preference" 
survey is clearly intended to increase the anticipated benefits of the proposed rule. Yet such stated 
preference surveys are notoriously difficult to design and implement and often are very unreliable. 
Using such unreliable benefit estimates will inappropriately lead to cooling water controls that are 
neither necessary nor cost beneficial and that will not deliver the anticipated benefits but will 
materially affect compliance and consumer costs. Given all these problems, in the final rule that is 
due this summer, would you support withdrawing the survey and clarifying that the survey and its 
results are inappropriate to use in implementing the final rule? 

Response: It Is my understanding that EPA is still reviewing the peer-review comments on the 316(b) 
stated preference study as well as concerns raised by stakeholders in comments. EPA would need to 
complete that review before it can make any decisions about applicability and appropriateness of the 
study results. 

56. In October 2010, NERC issued a report concluding that a one-size-fits-all 316(b) approach could 
have economic impacts nearly three times greater than the combination of the Cross State Air 
Pollution Rule and the Mercury and Air Toxis Standards. See NERC, 2010 Special Reliability Scenario 
Assessment: Resource Adequacy Impacts of Potential U.S. Environmental Regulations (October 2010). 
How will EPA ensure that its 316(b) rulemaking will not precipitate the reliability and cost Implications 
discussed in the NERC report? 

Response: NERC's hypothetical analysis assumed that states will choose to mandate that all affected 
plants install cooling towers, even if this leads to plant retirements causing reliability problems. EPA did 
not propose a “one-size fits" all approach for entrainment for its 316(b) rule, instead EPA proposed a 
site-specific approach to entrainment. My understanding is that EPA rejected a uniform closed-cycle 
cooling requirement based on consideration of possible local energy reliability concerns, air quality 
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issues, geographical constraints on the installation of closed-cycle cooling and facilities with a limited 
remaining useful plant life. 

57. In June 2012, EPA proposed replacing the results of its conventional benefits analysis performed 
for its proposed 316{b) cooling water Intake structure rule with the results of a public opinion survey. 
The survey results are 140 times greater than EPA's conventional analysis using tried and true 
methods. Public opinion surveys have never been used to justify a major rulemaking, such as EPA's 
316(b) rule. We understand that EPA received many comments criticizing EPA's potential 
replacement of the survey results with the results of its conventional analysis. What are your 
thoughts on whether stated preference surveys are an appropriate tool to measure benefits? 
Response: My understanding Is that stated preference is a tool that EPA has used in the past and that 
the use of stated preference is discussed in detail in the Agency's peer-reviewed "Guidelines for 
Preparing Economic Analyses". If confirmed, I am committed to ensure that all such studies are 
conducted and used in an appropriate fashion. 

58. EPA's proposed rule pursuant to section 316(b) of the CWA contains a one-size fits all 
Impingement standard. EPA received many critical comments indicating that most facilities could not 
meet the proposed standard even if they were to install the technology upon which EPA based the 
standard. Determining the best available technology at a given site requires a consideration of many 
site-specific factors, such as the geographic location, type of ecosystem and plant design. In June 
2012, EPA issued a Notice of Data Availability indicating that EPA was considering designating a suite 
of pre-approved technologies as compliant with the rule. Do you agree that it is Important for EPA to 
consider site-specific factors In determining best available technology? 

Response: It is my understanding that EPA explicitly discussed possible changes to the proposed 316(b) 
rule's impingement standard in the NOOA published In the Federal Register on June 11, 2012 and that 
EPA is carefully reviewing those comments as the agency develops the final rule. If confirmed, I would 
be happy to look closely at site-specific flexibilities for compliance with the impingement standard. 

59. EPA has continually maintained that closed-cycle cooling (i.e., cooling towers) is the best 
technology available to minimize environmental impacts from cooling water intake structures. [76 
Fed. Reg. 22207]. In fact, Ms. Stoner testified in a March 28th Committee on Transportation and 
infrastructure, Subcommittee on Water Resources and Environment budget hearing that facilities 
with closed-cycle cooling satisfy both the impingement and entrainment requirements of the 
proposed rule. However, EPA's proposed rule nonetheless subjects facilities that have spent 
hundreds of millions of dollars on cooling towers to additional costly controls without additional 
benefits. Why would facilities with closed-cycle cooling systems be required to install additional 
controls? What are the benefits from the additional controls? 

Response: It is my understanding that, in the June 11th, 2012 NODA, EPA took comment on a possible 
alternative compliance provision that would deem a facility in compliance with impingement limitation if 
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the facHity employed a closed cycle cooling system that minimizes water withdrawals, and is reviewing 
those comments. If confirmed, I would look be happy to examine this issue further. 

60. How many human health impacts are avoided if the proposed CWA 316(b) standards are 
promulgated? 

Response: It is my understanding that Section 316(b) of the Clean Water Act requirements primarily 
relate to aquatic life; however, if confirmed, I will work to ensure that this and all Agency rules meet the 
appropriate scientific and legal standards with regard to all types of benefits. 


61. How does EPA intend to utilize its final stated preference report? If EPA intends to use It in the 
final rule, what process will EPA undergo to address concerns raised by stakeholders about the 
applicability and appropriateness of its use? 

Response: It is my understanding that EPA is still reviewing the peer-review comments on the 316(b) 
stated preference study as well as concerns raised by stakeholders in comments. EPA would need to 
complete that review before it can make any decisions about applicability and appropriateness of the 
study results. 


Startups. Shutdowns and Malfunctions (SSM) and State Implementation Plans (SIP) 


62. inhofe 62. EPA recently proposed to disapprove provisions in 36 state SIPs based on a change in 
EPA policy in response to a petition for rulemaking. Were the existing SIP provisions in question 
legally approved and promulgated by EPA and the states? 

a. What is the legal basis for declaring a validly approved SIP provision invalid after the 
fact? 

b. Has EPA done any analysis to determine if the SIP provisions in question are 
threatening attaining the NAAQS? 

c. Without such an analysis, how can EPA determine that such SIP provisions are 
“substantially inadequate" for purposes of the CAA? 

d. Has EPA done any analysis of the impacts on an emissions source trying to operate 
without the SSM provision? 

The bulk of the proposed action Is not based on any change in EPA policy. The majority of the 
existing SIP provisions at issue were adopted by the states and approved by EPA, mostly before 
1982. EPA realized and announced In 1982 that some SIP actions taken in the early phase of 
implementing the CAA were simply incorrect. In the SSM rulemaking, EPA is proposing to clarify and 
update the SSM policy and to correct mistakes we have generally recognized and communicated to 
the states for over 30 years. To evaluate these SIP provisions, EPA is using the public notice-and- 
comment rulemaking process explicitly set out in the Clean Air Act for addressing existing deficient 
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provisions in SIPs. For each state, there will be another notice-and-comment rulemaking to approve 
the SIP revisions that are submitted in response to the SIP call. 

With regard to your more specific questions: 

a. CAA section 110(k)(5) provides the legal basis for EPA to call for a SIP revision whenever 
the Administrator finds that the SIP for an area is substantially inadequate to attain or 
maintain a NAAQS, to mitigate Interstate pollutant transport adequately, or to 
otherwise comply with any requirement of the CAA. 

b. EPA has not based its proposed findings of inadequacy on a quantitative assessment 
that the specific SIP provisions in question resulted in a specific violation of the NAAQS. 
EPA's proposal that the affected SIP provisions are substantially inadequate is based 
upon the concern that the provisions in question do not meet legal requirements of the 
CAA. 

c. EPA's proposed SIP call to amend provisions applying to excess emissions contains 49 
pages of analysis that comprehensively discuss each affected SIP provision of each 
affected state, including an explanation of the agency's reasoning for proposing to find 
that a given provision is or Is not "substantially inadequate" to satisfy the legal 
requirements of the CAA. 

d. The implications for a regulated source in a given state, in terms of whether and how it 
would potentially have to change its equipment or practices In order to operate with 
emissions that comply with the revised SIP, will depend on the nature and frequency of 
the source's SSM events and how the state chooses to revise the SIP to address excess 
emissions during SSM events, consistent with CAA requirements. The preamble to the 
proposed action describes EPA's assessment of the potential Impacts of the proposed 
SIP calls on sources. See “'What are potential impacts on affected states and sources?" at 
78 FR 12467. 


Independent Peer Review & Scientific Integrity 

63. A couple of years ago, serious procedural questions were raised by the EPA inspector General 
about EPA's compliance with Its own peer review guidelines. What has been done to ensure that the 
EPA peer review requirements are followed? 

Response: Peer review is a critical step to ensuring the integrity of our scientific and technical work 
products, as well as to ensuring that our decision makers are fully informed. The EPA has a long and 
substantia! history implementing peer review in its programs. I am told that currently, the EPA uses the 
3'^^ Edition of the Peer Review Handbook and the 2009 addendum to promote consistency not only 
across the Agency, but with the Office of Management and Budget's 2004 Final Information Quality 
Bulletin on Peer Review, as well as other relevant policies and guidelines. 

64. Can you give assurances that EPA wilt follow all requirements for having Independent peer review 
of significant technical assessments? 
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Response: Yes. The EPA continues to evaluate its peer review processes to determine whether 
improvements are needed. 

65. Will you commit to send this committee and the House Speaker a detailed report of how EPA has 
responded to the IG's report, with a list of those convened independent peer review panels? 

Response: I am not familiar with that particular report or to which panels you refer, but if confirmed, I 
will commit to take a look at the Agency's response and work with you to get additional information that 
you may be seeking. 


Sue and Settle 


66. EPA is constantly being sued for missing statutory deadlines for rulemaking and then settles the 
litigation in a court approved settlement agreement. The deadlines in these settlements often put 
pressure on the EPA to act and also may create hardships for regulated businesses by interfering with 
construction plans or requiring large investments in a short period of time. Do you believe that EPA 
should first consult with the adversely affected businesses before agreeing to such deadlines? 

Response: Where EPA settles a mandatory duty lawsuit based on the Agency's failure to meet a 
statutory rulemaking deadline, the settlement agreement or consent decree acts to relieve pressure on 
EPA resulting from missed statutory deadlines by establishing extended time periods for agency action. 
Most of these settlements are under the Clean Air Act, which provides the public, including any affected 
businesses, notice and the opportunity to comment on any consent order or settlement before it is final 
or filed with the court. In addition, the agency does not agree to the final substantive outcome of the 
required action through settlement, so interested parties have an opportunity to provide input on the 
action Itself through norma! channels such as the notice and comment rulemaking process. 

I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, I commit to learning more about the Agency's practices in settling litigation across its 
program areas. 

67. Where there are no statutory deadlines EPA may be required to Act within a "reasonable time." 
EPA is also subjected to citizen suits for not meeting the plaintiffs sense of when EPA should have 
acted. EPA also often signs a rulemaking schedule with a court enforceable deadline and does not 
provide enough time for regulated entities to do the necessary technical studies to properly comment 
on the proposed regulations. Additionally, the schedules result in very short compliance timelines 
making it difficult to install the mandated pollution controls. Why hasn't the EPA consulted with the 
regulated entities that have to comply with these regulatory timelines to determine If the required 
deadlines provide feasible periods for meaningful comment and compliance? Why doesn't EPA have a 
policy of insisting on intervention Into law suits by adversely Impacted regulated businesses and 
industry? 
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Response: While ERA may agree in settlement to promulgate a rule or standard required by statute, the 
substantive level or nature of that required action is determined through the rulemaking process, which 
offers ample opportunity for regulated entities to provide meaningful comment on the proposed 
regulation itself. ERA, in conjunction with the U.S. Department of Justice (DOJ), rarely opposes motions 
to intervene. 

I recognize that this committee has focused many of its questions on ERA settlement practices and, if 
confirmed, I commit to learning more about the Agency's practices In settling litigation across its 
program areas. 

68. On December 23, 2010, EPA entered into a settlement agreement with environmentalists and 
some states in which the agency agreed to set new source performance standards for greenhouse 
gases from new power plants and, eventually, existing power plants. All of the parties to the 
settlement agreement are clearly in favor of drastically reducing the amount of coal that we burn for 
electricity. Yet the type of regulations that could come out of this settlement will impact much of the 
country by eliminating thousands of Jobs, raising electricity rates and jeopardizing reliability, which 
we are already seeing. I should also add that these policies will disproportionately impact the poor 
and working poor. 

Should the Sierra Club and Natural Resources Defense Council have more access to the federal 
government than the average citizens who will be most impacted by these types of settlements? Isn't 
that exactly what they have gotten in the case of this NSPS settlement? 

Response: The Clean Air Act allows citizens, including organizations like Sierra Club, to sue EPA if they 
believe the agency's actions are unlawful. In addition, the statute provides all citizens the opportunity 
to comment on settlement agreements before they become final. Before finalizing the greenhouse gas 
power plant settlement agreement, EPA published the proposed agreement in the Federal Register and 
sought comment on it from the public. 

Citizens also have the right to comment on proposed rules such as the NSPS addressing greenhouse gas 
emissions from power plants. In fact, EPA is currently considering the more than 2 million comments 
that have been filed by the public in response to EPA's proposed NSPS for greenhouse gas emissions 
from new power plants. 

I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, I commit to learning more about the Agency's practices in settling litigation across its 
program areas. 

69. Of the states that were party to the settlement agreement, all but one of them generate between 
zero and 17 percent of their electricity from coal, yet the states that were not privy to the settlement 
agreement generate as much as 96 percent from coal. In other words, the people who were in the 
room have the least to lose while those who were not in the room will suffer the most. 


150 



222 


a. Do you consider that to be good policy-making? i consider this a yes or no question. 

b. Should the states have equal access to the EPA in formulating a path forward on 
consequential issues that will impact a broad swath of the economy? 

c. If they should, why then did EPA and the Administration enter into closed door settlement 
negotiations on the NSPS that included the states It agreed with and eKcluded the states 
that it didn't agree with? 


Response: The standards that were the subject of the settlement agreement are being set through a 
rulemaking process that provides for participation by all states, as well as all interested members of the 
public and the regulated industry in question, through a public notice and comment process. EPA 
routinely receives substantive input from States through the rulemaking process, and considers all 
comments it receives before taking final action. The EPA is currently reviewing the 2 million plus public 
comments received on the proposed NSPS. The settlement agreement, which was also put out for public 
notice and comment before it was finalized, addressed only the timing of the rulemaking; the substance 
will be determined through the rulemaking process where everyone has the opportunity to comment. 


70. Over the past four years, EPA frequently allowed its rulemaking agenda and schedule be driven by 
voluntary settlements entered In response to lawsuits by environmental advocacy groups. How will 
EPA respond to these sorts of lawsuits if you are confirmed? Does it damage respect for the rule of 
law among your state partners when you enter settlements that affect specific states without first 
consulting with the affected states. Does it damage respect for the rule of law when EPA falls to 
vigorously defend its prerogatives in responding to these lawsuits? 

Response: It is current and longstanding practice to determine whether or not to seek settlement 
principally upon an assessment of the Agency's duties under the relevant statute, and the legal risks 
presented by the litigation. The rule of law, along with sound science and transparency, is one of EPA's 
core values and. If I am confirmed, it will continue to guide all EPA action. 

I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, I commit to learning more about the Agency's practices in settling litigation across Its 
program areas. 


Court Cases ~ National Mining Association v. Jackson 

The U.S. District Court for the District of Columbia In the case of NMA v. Jackson recently struck down 
several EPA actions - specifically, EPA's Enhanced Coordination Process (ECP) and Multi-Criteria 
Integrated Resource Assessment (MCIR) for Appalachia surface coal mining, as well as EPA's guidance 
document, “Improving EPA Review of Appalachian Surface Coal Mining Operations Under the Clean 
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Water Act, National Environmental Policy Act, and the Environmental Justice Executive Order" - as 
violating the CWA and Administrative Procedure Act, as well as, in the case of the guidance document, 
the Surface Mining Control and Reclamation Act. 

71. What steps has EPA taken to implement the District Court's decision? 

Response: I appreciate your interest in this important matter and assure you that EPA takes very 
seriously the decision of the court in this case. I understand the Agency has directed its field offices not 
to use the guidance documents affected by the court decision. 

Court Cases - Minao Loaan Coal Co. v. fPA 


In March, 2012, the U.S. District Court for the District of Columbia struck down EPA’s retroactive 
revocation of a mining-related CWA Sec. 404 permit, holding unequivocally that EPA has no authority 
to retroactively veto CWA Sec. 404 permits issued by the U.S. Army Corps of Engineers. EPA has 
appealed the decision, maintaining that at any time after the issuance of the permit - even where, as 
here, the permit has been being properly followed for several years and EPA had worked with the 
permittee and the Army Corps for ten years prior to permit issuance to reach an acceptable 
alternative - EPA may veto the permit. 

72. What do you think the practical effect on industry would be of having Sec. 404 permits be subject 
to EPA's potentially ever-changing list of acceptable disposal sites? 

Response: Please see response to question 74. 

73. How do the assertions made by EPA regarding the scope of its authority under Sec. 404 comport 
with the notion of permit finality, which Congress clearly acknowledged was needed in the context of 
the CWA (see remarks of Sen. Muskie - there are "three essential elements" to the CWA: "uniformity, 
finality, and enforceability")? 

Response: Please see response to question 74. 

74. Has EPA considered what effects its actions might have on state SMCRA permitting programs? 

Response (to 72-74): I understand the important concerns raised by your question regarding the use of 
EPA Clean Water Act authorities and potential effects on the nation's business community. During the 
pendency of the appeal of the district court's decision, EPA will not exercise its 404(c) authority after a 
permit is issued. If I am confirmed, I look forward to working with you to assure that the final court 
decision is implemented consistent with the law and in careful consideration of the issues you raise. 

Water Quality Criteria - Conductivity 
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while era's conductivity "benchmark" that it had applied to Appalachian streams got set aside by the 
U.S. District Court for the District of Columbia in the case of NMA v. Jackson, ERA recently published 
several papers supporting its conductivity actions. 

75. What are ERA's next steps with respect to conductivity? Is ERA intending to propose a national 
conductivity criteria? Regional criteria? 

Response: Please see response to question 77. 

76. In the past, ERA has not addressed scientific critiques that have produced evidence that 
conductivity is not a good indicator of benthic/aquatic health. Going forward, what plans does ERA 
have to take this growing number of studies into account? 

Response: Please see response to question 77. 

77. How, if at all, does EPA Intend to convert a field-based study performed in Appalachian waters 
into a national standard? 

Response (to 75-77): I share your interest in assuring that ERA's decisions regarding conductivity are 
based consistently on the best available science that fairly and effectively takes into account technical 
critiques, if confirmed, I will work hard to make sure that any future agency decisions regarding 
conductivity adhere to this principle. 


Financial Assurance 


On March 8, 2011, Senator Lisa Murkowski (D-Alaska) sent a letter jointly addressed to Secretary of 
the Interior Ken Salazar and Secretary of Agriculture Tom Vllsack regarding ERA's planned rulemaking 
under Section 108(b) of the Comprehensive Environmental Response, Compensation, and Liability Act 
(CERCLA) to impose financial assurance regulations on the hardrock mining industry. The letter 
highlighted the history and effectiveness of the Bureau of Land Management (BLM) and U.S. Forest 
Service (USF5) financial assurance requirements. Expressing concern that EPA is moving forward 
without properly taking into consideration the existing financial assurance programs. Senator 
Murkowski posed a series of questions to Secretaries Salazar and Vilsack regarding whether EPA's 
rulemaking is warranted. One of those questions asked how many hardrock mining and beneficiation 
plans of operation had their agencies approved since 1990, and how many of those sites were placed 
on the CERCLA National Priorities List (NPL). On June 21, 2011, Robert Abbey, Director of BLM, 
responded that the bureau held $1.7 billion dollars in financial assurances, 659 plans of operations 
authorized by BLM's Mining Law Administration Program had been authorized since 1990 and none of 
those sites had been placed on the CERCLA NPL. Secretary Vilsack replied on July 20, 2011 that his 
department had permitted 2,685 hardrock mines since 1990 and that none of those sites had been 
placed on the CERCLA NPL list. 
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78. Given the response from the Departments of Interior and Agriculture, what evidence does EPA 
have that additional financial assurance requirements under CERCLA are warranted for currently 
operating hardrock mining sites? 

Response: EPA's 2009 Federal Register Notice Identified classes of facilities within the hard rock mining 
industry as those for which EPA would first develop CERCLA 108(b) financial assurance requirements 
based upon several factors, including the quantities of hazardous substances released to the 
environment and clean up expenditures on these types of facilities. If confirmed, I can examine this 
issue more thoroughly. 

79. What steps has EPA taken to consider the BLM and USES programs implementing financial 
assurance requirements on the hardrock mining industry to avoid unnecessary and costly duplication 
of existing federal programs? 

Response: It is my understanding that EPA is working with the Bureau of Land Management (BLM) and 
the U.S. Forest Service (USFS), 

Additionally, the Western Governors' Association (WGA) in Policy Resolution 11-4 on "Bonding for 
Mine Reclamation" expressed concern that "a new federal program could not only duplicate, but in 
fact supplant the state's existing and proven regulatory programs" for bonding of reclamation 
activities for hardrock mining. According to the WGA, "(t]he member states have a proven track 
record in regulating mine reclamation in the modern era, having developed appropriate statutory and 
regulatory controls, and are dedicating resources and staff to ensure responsible industry oversight." 
The WGA sent this policy resolution to EPA on Aug. 10, 2010, asking the agency to work in partnership 
with the states on this issue. 

80. What has or is EPA doing to learn about and address the state pre-emption concerns voiced by 
the WGA in advance of issuing a proposed rule? Has EPA formally reached out to the WGA to forge a 
partnership on this issue? 

Response: Having worked for state government, I understand the importance of working with our state 
agency partners. It is my understanding that EPA is reaching out to states, including states in the 
Western Governors' Association, to discuss the interaction of a Section 108(b) rule with existing state 
hard rock mining state financial responsibility programs. If I'm confirmed, I commit to working with 
States, and other stakeholders. 


Natural Gas Star Program 
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81. Inhofe 81. The emission factor applied to Completions with Hydraulic Fracturing remains an 
overestimate and an inappropriate use of Natural Gas Star data, and EPA has so far failed to 
incorporate a method of correctly using this data. The EPA staff bears a responsibility to the public 
to use the best available scientific data provided to them, if confirmed, will you commit to 
adopting the scientific data and methodology provided to EPA during the Expert Review Period, 
and accordingly revise your emission factor? 

I am committed to ensuring that EPA uses sound science and maintains open and transparent 
processes. EPA continues to use the best available data to produce its estimates of GHG emissions 
in the U.S. Inventory. EPA's emission factor is used to reflect a nationally averaged potential release 
of gas from hydraulic fracturing, absent controls to either capture or flare the gas. An independent 
study from MIT (2012) concluded that the factor was a reasonable estimate for this purpose. EPA's 
emissions estimates take into account emission reducing activities (including Gas STAR voluntary 
actions and regulatory activities) to get a more accurate picture of actual emissions from 
hydraulically fractured gas wells. EPA has had several technical discussions with industry about their 
suggestions for different methodologies for estimating emissions from hydraulically fractured gas 
wells. In the latest Inventory, EPA explains the Agency's plans to consider alternative methods, and 
has requested the data necessary to consider making such an update to future inventories. 


82. Inhofe 82. EPA's 2013 Draft Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2011 
does not account for the flaring of gas wells where flaring is not required by state regulations, and 
therefore text in the inventory is incorrect and misleading. The assumption that flaring is not used 
where there is no state regulation mandating its use is not an accurate representation of industry 
practice. Will the EPA commit to creating an alternate category for those wells that are flared, 
reflective of actual survey data provided in the URS Memo Data, to more accurately represent the 
Industry practice of flaring completion emissions from wells using hydraulic fracturing? 

EPA recognizes the need to ensure that the U.S. Inventory reflects current industry practices, and we 
have made improvements to the Inventory this year through incorporating industry data on liquids 
unloading, updating our coverage of gas wells with hydraulic fracturing, and updating the refracture 
rate. In the latest Inventory, EPA commits to continuing to seek Information on flaring to ensure 
that the Inventory reflects industry practices and evaluating data reported to the GHG Reporting 
Program. This Inventory also notes that several methods are being considered for estimating well 
completion emissions reductions to account for reduced emission completions (RECs) and flaring 
not reported to Gas STAR. 


83. Is EPA still planning to issue a notice of proposed rulemaking under TSCA for chemicals used in 
hydraulic fracturing operations in light of the fact that EPA has generated and will continue to 
generate information on fracturing fluids as part of its study of hydraulic fracturing and has a wealth 
of other information regarding fracturing fluids available to it through FracFocus and a variety of other 
sources? 
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Response: It is my understanding that the EPA plans to engage stakeholders before the agency makes 
any final decisions regarding the notice of proposed rulemaking on oil and gas exploration and 
production chemicals. If confirmed 1 look forward to working with you and the stakeholders to address 
this issue. 


Natural Gas 


Some environmental organizations filed comments on the DOE economic impact study of LNG exports 
that argued that DOE should examine the upstream environmental impacts of the natural gas that 
supplies the gas to the LNG export facilities. EPA did not file any comments on the DOE study and did 
not take the opportunity to weigh In on the point raised by the environmental organizations. Two 
regional EPA offices have filed comments on LNG exports projects calling for an EiS that assesses the 
upstream impact of the natural gas to the LNG export facility - basically taking the position of the 
environmental activists. 

84. As EPA Administrator would you oppose OOE LNG export approvals if DOE did not change its 
established practice of deferring to FERC, as the lead NEPA agency, given that FERC has long- 
established practices of looking at a project's direct environmental impact but not the upstream 
impacts of those projects? 

Response: i am not familiar with the details of how the LNG export approval process works. It is my 
general understanding that EPA has the ability to submit comments to other agencies, such as FERC, as 
part of the NEPA process. If confirmed, I can examine this issue more thoroughly. 


85. Inhofe 85. Testifying before Congress in 2011, EPA Administrator Lisa Jackson said that natural gas 
creates less air pollution than other fossil fuels, "so increasing America's natural gas production is 
a good thing." Do you agree with this statement and could you please explain why or why not? 

As I Stated In my opening remarks at my nomination hearing, during these past four years, one of 
the most dramatic and potentially beneficial changes that our energy markets and overall economy 
has seen has come in the steep growth in the production and use of natural gas. I share the 
President's view that we must have an all of the above strategy to achieve energy independence, 
and a clean energy future. 
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Senator Barrasso 


1. EPA has the ability to conduct cost-benefit analysis that considers the impact of regulations on 
the economy, including the effects of job losses caused by the regulations and how increased costs 
ripple through society. EPA used this method for two major rules In 2005. 

NERA, a nationally recognized consulting firm, recently conducted a study where they did this 
analysis for a number of recent EPA rules, including Utility MACT, and the Cross State Air 
Pollution Rule. NERA’s analysts demonstrates that under this EPA approved analysis tool, EPA is 
better able to inform Congress and the American public of the true costs of its regulations. If 
confirmed, will you commit to do *‘whole economy modeling” on all pending Clean Air Act and 
Clean Water Aet regulations? 

Response: I believe that whole economy modeling is an important type of modeling for the agency to 
conduct, when it is technically appropriate and when relevant data exists. I believe it is important to 
develop regulations with a clear understanding of the impacts on industries from the array of regulatory 
requirements. If confirmed, 1 will continue to take this approach in regulatory development and the 
agency will continue to work on whole economy modeling. 

2. Do you believe the severe weather events that have occurred over the last few' years are a direct 
result of anthropogenic, manmade climate change? 

Response: The scientific research indicates that man made emissions of greenhouse gases do contribute 
to climate change. While it is difficult to pinpoint the cause of any specific weather event, the scientific 
evidence indicates that climate change does and will lead to more extreme weather events. 

3. Do you believe we can predict what the weather will be in Wyoming or any other State 10, 20 or 
50 years from now with any accuracy, and what the impact will be to the landscape from that 
weather? 

Response: ! do not believe that we can predict the weather years in advance; however, scientists can 
predict changes to the climate and patterns of effect from those changes. 

4. With regard to question 3, if you cannot predict with any accuracy, how will U.S. taxpayer 
investments made today to protect communities decades from now, based on inaccurate computer 
models, guarantee any success? 

Response: The scientific predictions of climate change (not weather) have proven to be reliable and that 
scientific modeling is used as the basis for many public and private sector actions with great success. 

5. Do you believe sue and settle agreements are an open and transparent way to make public policy 
that significantly impacts Americans? 

Response: The EPA does not agree to the final substantive outcome of an agency action through 
settlement. All interested parties have an opportunity to provide input on the action itself through the 
rulemaking process, which offers ample opportunity for regulated entities to provide meaningful 
comment on the proposed regulation. 

I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, I commit to learning more about the Agency’s practices in settling litigation across its 
program areas. 
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6. Do you believe States and communities impacted by sue and settle agreements should have a say 
in court agreements that might severely impact them? 

Response: As explained above, the substantive level or nature of a required action is not determined 
through the settlement process. Nonetheless, most litigation against EPA arises under the Clean Air Act, 
which provides the public, including any affected businesses, notice and the opportunity to comment on 
any consent order or settlement before it is final or filed with the court. 

I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, I commit to learning more about the Agency's practices in settling litigation across its 
program areas. 

7. If confirmed, would you agree not to eutcr into closed>door settlements where the public and 
affected States are not a party to these agreements? 

Response: 1 recognize that this committee has focused many of its questions on EPA settlement practices 
and, if confirmed, I commit to learning more about the Agency's practices in settling litigation across its 
program areas. 

8. If confirmed, would you opeu up litigation to local stakeholders and give impacted States and 
communities a seat at the table before any final agreements are signed? 

Response: I recognize that this committee has focused many of its questions on EPA settlement practices 
and. if confirmed, 1 commit to learning more about the Agency’s practices in settling litigation across its 
program areas. 

9. In a recent appropriations hearing on the House side, Assistant Secretary Jo-Ellcn Darcy of the 
U,S, Army Corps of Engineers testified that her agency and yours had written regulatory language 
regarding redefining “waters of the United States.” 

a) Is it your intent to increase the authority of (he EPA beyond the current regulations and, if so, 
in what way? 

Response: No. It is my understanding that the Agency's goal is to respond to requests from members of 
Congress, the Supreme Court, the regulated public, states, and others to improve predictability, 
consistency, and clarity in the process of identifying waters protected under the CWA after the Supreme 
Court decisions in SWANCC and Rapanos. 

b) Does the regulatory language increase the number of waters that will come under federal 
jurisdiction? 

Response: It is niy understanding that the Supreme Court decisions in SWANCC and Rapanos have 
resulted in reducing the scope of waters protected under the CWA, and any guidance and/or rulemaking 
will recognize that reduction. 

c) Does the regulatory language or the guidance wrap any isolated waters under Clean Water 
Act (CWA) jurisdiction? 

Response: Consistent with existing law as clarified by the Supreme Court in SWANCC and Rapanos, 
the only waters, including isolated waters, that may be protected under the CWA are those waters that 
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meet the tests established in the SWANCC and Rapanos decisions. The agencies' regulations and/or 
guidance will continue to adhere to the standards established by the Court and the CWA. 

d) When does the Corps and EPA intend to propose such a rulemaking? 

Response: The agencies currently do not have a schedule for this rulemaking. 

e) Do you intend to finalize the guidance first? If so, what would be the point? Wouldn’t the 
rulemaking make any such guidance moot? 

Response: The agencies are interested in proceeding with a rulemaking and have not decided whether or 
not to issue guidance in the interim. 

f) Have you done an economic analysis on the rulemaking? If so, how much will it cost? 

Response: I strongly agree that a thorough economic analysis is very important. I understand that EPA 
is working with the Corps of Engineers to conduct this important analysis. I want to emphasize that the 
Agency’s goal is to improve clarity, consistency, and predictability in a way that reduces costs and delays 
for the regulated community. 

g) Did you evaluate it in terms of the entire Clean Water Act or just the 404 program, which is 
what you did for the proposed guidance? 

Response: I am advised that the Agency’s analysis will encompass programs across the entire Clean 
Water Act. 

h) Have you done an economic analysis on the rulemaking? How much is this guidance 
document projected to cost? 

Response; ! understand that EPA and the Corps are continuing to develop an economic analysis. I 
appreciate and share your interest in the importance of developing a thorough economic analysis of any 
Waters of the U.S. rule or guidance and assure you that you will be provided a copy of the analysis. 1 
want to emphasize that the Agency’s goal is to improve clarity, consistency, and predictability in a way 
that reduces costs and delays for the regulated community. 

10. Do you believe there are waters that are beyond the jurisdiction of the CWA? If so, what are 
they? 

Response: Yes, the Supreme Court decisions in SWANCC and Rapanos have resulted in reducing the 
scope of waters protected under the CWA, and any guidance and/or rulemaking will recognize that 
reduction. 

11. What do you believe is the meaning of the phrase ^^significant nexus” as it relates to 
jurisdictional determinations under the CWA? 

Response: 1 understand the importance of clarifying the meaning of this term, which Justice Kennedy 
has relied on in Rapanos as the test for determining which waters are protected under the CWA. If 
confirmed, 1 look forward to working with you as we further clarify this important term in order to 
provide needed predictability in the process of determining waters protected under the Act. 
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12. Many of our farmers and ranchers are concerned with the recent vigorous efforts by the EPA to 
re-write U.S. environmental policy through administrative rulemaking. Some agricultural interests 
claim that, in several of EPA’s efforts, the emphasis appears to be on ratcheting up a regulatory 
enforcement philosophy, rather than encouraging incentive-driven efforts to address the Nation’s 
water quality challenges. 

If confirmed, how would you respond to this observation as Administrator? Do you believe 
collaborative, incentive-based approaches to water quality problems have merit or would you 
support a more regulatory compliance approach? 

Response: The vast majority of my career has been at the State and local level. 1 know that in order to 
make environmental progress, we need to have partnerships with the States. I believe in an approach 
where States and the Federal government work together, collaboratively to solve problems. 

13. There is growing concern about so-called “closed door” settlements between federal agencies 
and environmental organizations who sue those agencies, often over minor administrative errors. 
By the time those settlements are approved, the plaintiffs have essentially been paid by our 
government for suing our government. In his January 21, 2009, Open Government Directive, 
President Obama instructed federal agency heads to promote openness in government by 
“establishing a system of transparency, public participation, and collaboration.” EPA has 
responded to the President’s directive by developing and implementing an Open Government Plan. 

Can you tell us more about this plan, and do you think it could be improved by ineluding a 
notification system that would immediately provide all stakeholders with timely and transparent 
access to information involving any legal action, or notice of intended legal action, against the EPA 
in advance of any “settlement” discussions? 

Response: The EPA’s Open Government Plan implements the Administration's Open Government 
Directive to ensure that the EPA's work supports the tenets of open government - transparency, 
participation and collaboration - and upholds EPA's mission to protect human health and the 
environment. I am happy to consider suggestions about how to best implement this plan. If 1 am 
confirmed, transparency, participation and collaboration will continue to be priorities at the EPA. 

I recognize that this committee has focused many of its questions on EPA settlement practices and, if 
confirmed, I commit to learning more about the Agency’s practices in settling litigation across its 
program areas. 

14. Do you believe the statutory limits placed on EPA’s authority by Congress are important and 
should be respected when EPA promulgates rules and takes other actions? 

Response: Yes. 

15. As Administrator, will you continue to permit the promulgation of rules and the taking of 
actions that are outside the scope of EPA’s statutory authority, or will you only allow such activities 
to be taken within the confines of authority delegated to EPA by Congress and, by extension, the 
American people? 

Response: I believe that EPA should continue to take actions that are within the scope of its statutory' 
authority. 
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Barrasso 16. As Assistant Administrator for EPA’s OAR, you have had direct responsibility for 
promulgating the Mercury and Air Toxics Standards (MATS) for power plants. On March 20‘^ 
2012 before the Senate Environment and Public Works Committee’s Subcommittee on Clean Air 
and Nuclear Safety, you testified that “only a modest amount of generating capacity” -- 4,700 
megawatts (MW) — will become uneconomic to operate under MATS. This rule will cause 35,000 
MW to retire, according to the Institute for Energy Research, and 42,000 MW to retire, according 
to Barclays. 

Do you stand by your testimony that “only a modest amount” of coal-fired generating capacity will 
be forced to retire by EPA regulations? Or would you reconsider your testimony in light of more 
recent analyses and already announced retirements that show EPA’s projections to be off by as 
much as 800 percent? 

A number of economic factors influencing retirements well beyond EPA’s clean air rules are 
included in these non-EPA figiires^^'’"'. External analysts, including GAO^"', CRS""', the 
Bipartisan Policy Center''"'", and Analysis Group*"'"', have found that decisions to retire some of 
the country’s oldest, most inefficient, and smallest coal-fired generators are driven in large part 
by economic factors—primarily low natural gas prices, relatively high coal prices, and low 
regional electricity demand growth. Because EPA’s power sector analyses look at the effects of 
its rules alone to evaluate incremental impacts, EPA’s analyses are not comparable to other 
assessments that also take into account broader economic factors. 

Barrasso 17. On March 20th, 2012 before the Senate Environment and Public Works Committee’s 
Subcommittee on Clean Air and Nuclear Safety, you testified that MATS would have a “very 
small” impact on electricity rates, yet they have soared by 23 percent in the Mid>Atlantic region 
and 183 percent in the northern Ohio region from the 2014/2015 Delivery Year to the 2015/2016 
Delivery Year. According to PJM Interconnection, this is due to “an unprecedented amount of 
planned generation retirements (more than 14,000 MW) driven largely by environmental 
regulations, which drove prices higher than last year’s auction.” 

Do you stand by your testimony that MATS will have a “very small” impact on electricity rates? Or 
would you reconsider your testimony in light of market evidence that electricity rates have 
increased by up to 183 percent in response to EPA regulations? 


New insights from ICF’s Integrated Energy Outlook: January 2013 
httD://www.icfi.com/insights/webinars/2013/recordine-new-insiehts-icfs-inteerated-energv-outlook-ianuarv-2013 
Government Accountability Office - "EPA Regulations and Electricity: Better Monitoring by Agencies Could 
Strengthen Efforts to Address Potential Challenges" httD://www.gao.eov/assets/600/592542.pdf 
'''' Congressional Research Service - "EPA's Regulation of Coal-Fired Power: Is a "Train Wreck" Coming?" 
http://insideepa.com/iwpfile. html?fiie=aug2011%2Fepa2011 1545.pdf 

Bipartisan Policy Center - "Environmental Regulation and Electric System Reliability" 
http://biparti5anpolicv.org/iibrarv/report/environmental-regulation-and-electric-sv5tem-reliabilitv 
Analysis Group - "Why Coal Plants Retire" 

http://www.analvsisgroup.com/upioadedFiies/News and Events/News/2012 Tierney WhvCoaiPlantsRetire.pdf 
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The cited percent increases arc capacity prices, which are only a small component of the retail 
electricity prices paid by consumers. Regionally, PJM’s auction prices were middle-of-the-road 
prices compared to other years. EPA’s MATS analysis, which accounts for these capacity prices, 
found that electricity rates are projected to stay well within normal historical fluctuations and 
result in relatively small changes in the average retail price of electricity, keeping electricity 
prices below 1990 levels. 

Barasso 18. The EPA stated in the Federal Register on February I6’^ 2012 that the “great majority” 
of benefits from MATS will come from reductions in particulate matter, not mercury or air toxics. 
“The benefits of controlling mercury and air toxics comprise less than one ten-thousandths of the 
total benefits reported for the mercury and air toxics rule,” according to George Washington 
University Research Professor Susan Dudley’s testimony on April 17*'* of last year before the Senate 
Environment and Public Works Committee’s Subcommittee on Clean Air and Nuclear Safety. She 
stated “Ninety-nine percent of the benefits attributed to the MATS rule were derived by assigning 
high dollar values to reductions in emissions of fine particles (PM2.5), which are not the focus of this 
regulation and which are regulated elsewhere.” You and other EPA officials decided to refer to this 
rule in the Federal Register on February 16*'*, 2012 as “in short as the Mercury and Air Toxics 
Standards (MATvS).” But this rule really targets particulate matter emissions, not mercury and air 
toxics. Why did your team decide to label this rule as something it is not? 

Even after several decades of pollution control laws, until MATS there were no national limits on 
emissions of mercury and other air toxics from power plants. Power plants emit mercury, other 
metals, acid gases, and other air toxics - as well as particulate matter - all of which harm people’s 
health. The rule targets mercury and other air toxics, but the control technologies installed to 
reduce them also yield significant reductions in particulate matter. 


Barasso 19. You and other EPA officials have repeatedly ignored congressional requests to make 
publicly-available the taxpayer-financed databases used to conduct the cost-benefit analysis for 
MATS. Do you believe Congress, stakeholders, and the American people can adequately review 
EPA’s cost-benefit analysis for MATS and other rules without access to the actual data upon which it 
rests? 

While not legally relevant for selling maximum achievable control technology (MACT) standards 
under the Clean Air Act, the EPA did assess the costs and benefits of MATS, as we do for all major 
MACT standards, to improve public understanding of the impacts of MATS. Our economic 
analysis of MATS was conducted in compliance with relevant Executive Orders and guidance on 
economic analysis from the Office of Management and Budget (OMB), and was reviewed by 0MB 
before we publicly released it. It followed standard, peer-reviewed methodologies and provided 
consistent information about anticipated benefits and costs, ensuring the public would have access 
to an effective and reliable comparison of benefits and costs. EPA relies on published peer- 
reviewed scientific studies for regulatory decisions. 


20. As Administrator, would you advocate for requiring the federal government and/or other 
parties to consider, under NEPA or any other environmental law, greenhouse gas emissions 
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produced outside the United States by any good exported from the United States? If yes, can you 
please explain the rationale behind that position and how you believe it would impact the American 
economy? 

Response; I believe that the NEPA process allows for the consideration of a number of factors as part of 
its process and that these factors can vary based on the parameters of a particular project. If confirmed, I 
commit that EPA will continue to use its ability to comment as part of the NEPA process in accordance 
with the law. 

21. Relief for “peaking” facilities - EPA’s proposed rule would impose expensive new study, 
monitoring, and retrofit requiremcuts on all existing facilities, including “baseload’’ facilities that 
are the foundation of our electric system and “peaking” facilities that are used more sparingly to 
meet periods of peak electricity use. But the peaking units may be used for as little as a few days a 
year when electricity demand is high, and it would be uneconomic to spend a great deal on money 
on them for studies and equipment that would be rarely used and would not provide commensurate 
environmental benefit. In an earlier version of the rule, EPA provided an exemption for such units. 
Yet in the current proposed rule, which is soon to be finalized, EPA eliminated the exemption. 
Would you consider reinstating that exemption or providing equivalent relief from the rule’s 
requirements for peaking facilities so they can continue to perform their crucial reliability 
function? 

Response: As you know, I have worked hard to make sure that w'e carefully monitor the design and 
implementation of EPA’s air pollution rules to keep costs reasonable and ensure that the reliability of our 
electrical system is protected. If confirmed, I look forward to working to ensure that requirements and 
implementation of rules like 316(b) are similarly sensitive to electrical reliability issues. 

22. Relief for facilities being retired - EPA’s proposed rule outlines a rigid schedule of expensive 
and time consuming studies that are required as an interim measure before a plant installs 
technology to comply with the rule’s requirements. It is also my understanding that this set of 
interim measures would apply to facilities even if they announce they plan to retire prior to 
compliance deadlines. Why would we subject existing facilities to additional and unnecessary 
expenses If, in fact, they have announced retirement and ultimately would not be expect to comply 
with the rule because they no longer would be in operation? Will you ensure the final rule provides 
compliance relief for generation assets that announce retirement? 

Response: I fully recognize that this is a period of transition for the power sector and that operators do 
not want to undertake studies for control technologies if they are certain to retire a unit. If confirmed, 1 
look forward to working to ensure that we carefully consider the special circumstances of retiring units as 
we finalize The 3 16(b) rule. 

23. Improvements in impingement provisions - In EPA’s proposed 316(b) rule, EPA has adopted 
starkly different approaches to managing “impingement” and “entrainment” at existing cooling 
water intake structures. For entrainment, EPA appropriately adopted a site-specific approach, 
recognizing that (a) existing facilities already have measures in place to protect fish, (b) further 
measures may or may not be needed, and (c) the costs, benefits, and feasibility of such measures 
have to be evaluated at each site. Yet for impingement, EPA adopted rigid, nationwide numeric 
criteria that appear unworkable and in many cases unnecessary. In a notice of data availability 
issued last year, EPA signaled that it would consider a more flexible approach for impingement. In 
the final rule that is due this summer, would you support replacing the original impingement 
proposal with a more flexible approach that pre-approves multiple technology options, allows 
facility owners to propose alternatives to those options, and provides site-specific relief where there 
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are de minimis Impingement or entrainment impacts on fishery resources or costs of additional 
measures would outweigh benefits? 

Response: It is my understanding that EPA explicitly discussed possible changes to the proposed 3 1 6(b) 
rule's impingement standard in the NODA published in the Federal Register on June 1 1, 2012 and that 
EPA is carefully reviewing those comments as vve develop the final rule. If confirmed, I would be willing 
to look closely at flexibilities for compliance with the Impingement standard. 

24 . Improvements as to “closed cycle” cooling — In EPA’s proposed 316(b) rule, EPA has correctly 
NOT required existing facilities to retrofit “closed cycle” systems such as cooling towers or cooling 
ponds if the facilities do not already have such systems, because such retrofits are not generally 
necessary, feasible, or cost effective. At the same time, facilities that do have closed-cycle systems 
have long been viewed as satisfying the requirements of section 316(b). Yet in the proposed rule, 
EPA has defined “closed cycle” cooling much more narrowly for existing facilities than EPA did for 
new facilities several years ago, thereby excluding a number of facilities. And even for the facilities 
that qualify, EPA is still imposing new study and impingement requirements. In the final rule that 
is due this summer, would you support a broader definition of closed-cycle cooling and measures 
that more fully view these facilities as compliant? 

Response: My understanding is that EPA explicitly discussed the proposed 3 16(b) rule’s definition of 
closed cycle cooling in the NODA published in the Federal Register on June 1 1, 2012. If confirmed. 1 
look forward to working towards an appropriate definition for closed cycle systems. 

25. Concerns about EPA’s wil!ingness-to-pay survey - EPA is seeking to justify its costly proposed 
316(b) rule, which would affect more than 1,260 power plants and industrial facilities nationwide, 
on the basis of a public opinion survey asking “how much” a random group of individuals would be 
willing to pay to reduce fish losses at intakes. This wlllingness-to-pay approach to determining 
“benefits” contrasts sharply with the far more traditional approach used by EPA in its earlier 
316(b) rulemakings. The earlier analyses relied on actual market prices and costs incurred by 
individuals, rather than hypothetical questions in a public survey. The “wtllingnes.s>to-pay” or 
“stated preference” survey is clearly intended to increase the anticipated benefits of the proposed 
rule. Yet such stated preference surveys are notoriously difficult to design and implement and 
often are very unreliable. Using such unreliable benefit estimates will inappropriately lead to 
cooling water controls that are neither necessary nor cost beneficial and that will not deliver the 
anticipated benefits but will materially affect compliance and consumer costs. Given all these 
problems, in the final rule that is due this summer, would you support withdrawing the survey and 
clarifying that the survey and its rcsnlts are inappropriate to use in implementing the final rnie? 

Response: It is my understanding that EPA is still reviewing the peer-revtew comments on the 316(b) 
stated preference study as well as concerns raised by stakeholders in comments. EPA would need to 
complete that review before it can make any decisions about applicability and appropriateness of the 
study results. 

26. Where do you stand on the proposed coal residuals regulation? Regulation as hazardous waste 
would mean important efforts to reuse or recycle material would be curtailed. Is a “one size fits all” 
policy for the nation really necessary, or would it better to let the states manage coal waste? Do you 
believe a system of state led oversight based on sound science would be much more preferable than 
the top-down approach currently proposed by EPA? 

Response: It is my understanding that as part of a recent proposal to reduce pollution from steam electric 
plants, EPA also announced its intention to align that proposed rule with tlie proposed coal ash rule and 
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Stated that such alignment could provide strong support for a conclusion that regulation of CCR as non- 
hazardous could be adequate. The two rules would apply to many of the same facilities and would work 
together to reduce pollution associated with coal ash and related wastes. EPA is seeking comment from 
industry and other stakeholders to ensure that both final rules are aligned. If confinned, 1 would continue 
to work to ensure that these two proposed rules arc appropriately coordinated. 


Barasso 27. My home state of Wyoming is the largest coal producer in the country. I have deep 
concerns about the process for developing and implementing the regional haze program in 
Wyoming. Can you commit to a process that does not disadvantage generation or the coal based 
resource in Wyoming? 

Because of public comments that were critical of some of the basic technical analysis supporting 
our first proposed action on Wyoming's regional haze SIP, EPA plans to re-propose that action 
soon and provide the public with another comment period to review our revised technical analysis 
before taking final action. The agency is sensitive to the large number of coal-fired units that are 
at issue in Wyoming, and to the challenges of addressing the best available retrofit technology 
and reasonable progress requirements for these units in the limited compliance lime period 
allowed under the CAA. EPA plans to note these challenges in our new proposal and invite 
comment, including supporting technical information, on a number of alternative paths forward. 


28. In your personal meeting with me, you often sympathized with the concerns 1 have regarding 
the impact of EPA regulations on jobs. However, you also expressed in many instances that you 
would look for flexibility, but you were bound by agency processes, and taw. If you are concerned 
about the impact of EPA regulations on jobs and communities, I believe you should seek the 
flexibility you need from Congress through policy recommendations to help save these communities 
and jobs. What specific legislative changes would you recommend to provide flexibility to protect 
workers, families and communities from job losses that might occur as a result of EPA^s 
regulations? 

Response: As you note in your question, I am very sensitive to the state of the economy and to the 
impacts of EPA regulation on jobs. If confirmed, I would continue to work hard to seek opportunities to 
find more cost-effective approaches to protecting human health and the environment. 

29. Some in EPA and outside activist groups have been critical of the work of the Small Business 
Administration's Office of Advocacy in playing a role in the evaluation EPA regulations to protect 
small business. If confirmed, what steps w ill you take to work with the Small Business 
Administration’s Office of Advocacy to ensure that their role is respected and maintained? 

Response: 1 believe the Small Business Administration has an important role in the evaluation of 
regulations. If confirmed. I will continue to work to ensure that EPA regulations are developed in a 
common sense manner without unnecessarily harming small businesses. 

Barrasso 30. Please explain why you decided to ignore your responsibilities as a federal trnstee to 
the Navajo Nation during the development of the Utility MACT rule, when your offices had prior 
knowledge of the Navajo Nation’s concerns about EPA regulatory impacts to Four Corners Power 
Plant and Navajo Generating Station; and when your offices had collaborated with the Navajo 
Nation in proposing and promulgating the Clean Air Mercury Rule? Since 2010, EPA has 
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proposed new regulations that impact coai fired power plants, yet there has been very little 
communication between EPA and Navajo Nation about the Navajo Nation's desire to continue the 
use of coal for generating electricity and other purposes. Further EPA may be developing 
greenhouse gas and carbon dioxide regulations without consulting or understanding what impact 
this may have on Indian Countr}' and tribes that rely on natural resources to fuel their economies. 

EPA has held a number of meetings, conversations, and consultations with the Navajo and other 
Tribes in the region regarding both MATS and BART. Many of these meetings have been face- 
to-face meetings in Arizona. For example, in January 2012, 1 went to the Navajo Generating 
Station and also met with the Navajo Nation. Additionally, the Deputy Assistant Administrator 
Janet McCabe held at least 5 different meetings with Tribes, including the Navajo Nation, 
between mid-September and early-November20ll. EPA also held national conference calls and 
webinars for Tribes on MATS, given that MATS is a national rule and many Tribes have an 
interest in it. EPA intends to continue to work with the Navajo and all other Tribes to meet 
federal trust obligations and provide opportunities for consultation on issues that are of interest to 
individual Tribes and groups of Tribes. 

Barasso 31. Ms. McCarthy, what is your view of the EPA's responsibilities to consult with Indiau 
Tribes about the potential impacts of these forthcoming regulations on the tribal economies that 
rely on non renewable natural resources? 

EPA values its relationship with Indian Tribes and takes its federal trust responsibility seriously. 

I have learned from experience that working closely with tribes can lead to better programs. EPA 
regularly conducts consultation and outreach activities with tribal governments because dialogue 
and partnerships with stakeholders are an important part of EPA's efforts to reduce pollution 
under the Clean Air Act. The Office of Air and Radiation consults with Tribal governments to 
review EPA regulatory actions for possible impacts on tribes and Indian country. Consulting with 
and offering early, meaningful tribal involvement is consistent with the federal trust responsibility 
to federally-recognized tribes. 

Barrasso 32. On April 4, 2013, Politico reported that you continue to support the Renewable Fuel 
Standard (RFS). However, there is a growing recognition from people across industries and the 
political spectrum that the RFS is fundamentally broken and beyond reform. The RFS has failed to 
result in large-scale production of advanced biofuels. It has failed to provide any meaningful 
environmental benefits, and in certain respects, has accelerated environmental degradation. The 
RFS has contributed to significant increases in feed and food prices which is hurting low-income 
people in this country and around the world. The RFS has led EPA to approve E15 gasoline which 
threatens our nation's transportation and fueling infrastructure, and will almost certainly result in 
widespread litigation against engine manufacturers, refiners, and fuel marketers, among others. 

The RFS has facilitated widespread fraud in the marketing and sale of Renewable Identification 
Numbers (RINs). Finally, the RFS, and specifically the dramatic rise RIN prices, will significantly 
increase fuel costs for Americans. 

a) Is It true that you continue to support the RFS? If so, why? 

b) Do you consider the RFS a success? 

c) Do you believe Congress should repeal the RFS? If not, what changes to the RFS would 
you propose to Congress if confirmed? 

EPA is required by statute to implement the RFS program, and ( support doing so in a manner 
consistent with Congressional requirements. Thus far, the program has created a substantial 
market for renewable fuels and enhanced the volume of advanced fuels that result in greater 
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greenhouse gas reductions than traditional renewable fuels. The agency does not have a position 
on legislative changes to the program. 
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Senator Sessions 


General Questions; Transparency. Accountability & Cooperation with the States 

1. Over-regulation harms American workers. Today, the United States has 3 million fewer jobs 
than in January 2008. 


(a) Do you commit to do everything within your authority as Administrator of the EPA to ensure 
that the United States economy is more, not less, productive? 

Response: I believe that a healthy economy and clean air and water go hand in hand. If confirmed, I 
commit to you that I will follow the law, the science and work with all stakeholders on commonsense 
solutions to our problems. 

(b) Do you commit to do everything within your authority as Administrator of the EPA to ensure 
that more, not fewer, jobs are available for American workers? 

Response: I believe that a healthy economy and clean air and water go hand in hand, if confirmed, I 
commit to you that I will follow the law, the science and work with all stakeholders on commonsense 
solutions to our problems. 

2. 1 am the Ranking member of the Senate Subcommittee on Clean Air and Nuclear Safety. It is 
important that I have your commitment that EPA staff will provide briefings to my staff on a 
regular basis during the development of important new air regulations. 

a. ^ill you commit to ensure that my staff receives regular updates and brieflngs on all 
pending major air regulations? 

Response: Yes. 

b. In particular, to the extent EPA seeks to initiate new' rulemaking proceedings In light of the 
D.C. Circuit’s recent vacatur of the Cross State Air Pollution Rule (CSAPR), will you 
commit to ensure that EPA provides me and/or my staff with regular briefings on the status 
of any EPA decisions or efforts related to the CSAPR? 

Response: Yes 

3. 1 am concerned that EPA is not working as cooperatively with the States as it should under the 
law. That was the clear message of the D.C. Circuit in its recent decision striking down the CSAPR. 
I am concerned that EPA is not giving due deference to the States. 

a. The Clean Air Act is based on a principle of “cooperative federalism.” Do you agree? 

Response: As someone who spent the bulk of my career at the State level, I certainly appreciate that 
cooperative federalism is a cornerstone of the success of the Clean Air Act. 

b. Will you commit to sit down with State leaders — Governors, State Attorneys General, and 
State Environmental Agencies — to solicit their ideas for improving the Clean Air Act, 
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including steps that can be taken to reduce red-tape, increase efficiencies, reduce costs, and 
minimize economic impacts? 

Response; Yes 

4. The Clean Air Act has not been updated since 1990 — 23 years ago. 

a. Do you agree that the Clean Air Act should be modernized to take into account economic 
impacts when establishing air quality standards? 

b. What specific amendments to the Clean Air Act would you recommend? 

Response (to a and b); History has shown us that the Clean Air Act has numerous flexibilities to allow 
ERA to craft reasonable, flexible rules with benefits that far outweigh the costs. 

5. EPA has been increasingly relying on a tactic known as “sue and settle” with non-governmental 
organizations (NGOs) over issues with nationwide significance. In many of these cases, an NGO 
notifies EPA of its intent to sue the agency over an alleged failure by EPA to take a particular 
action. In many instances, EPA has negotiated settlements with these NGOs with any advance 
notice to impacted stakeholders or the States. Then, the NGO takes the perfunctory step of filing a 
lawsuit against EPA along with a proposed consent decree for the Court's approval; and, then, and 
only then, do affected parties, including State regulatory agencies, become aware of the often severe 
consequences to them of the negotiated settlement. An example of this is EPA's recent 36-State SIP 
call regarding startup, shutdown, and malfunction (SSM), which was discussed in my recent letter 
to you. 

a. Do you believe that State agencies should have an opportunity to participate in negotiating terms 
of a settlement when the effects are greatest upon them as the primary regulatory authorities? 

b. Do you believe other impacted stakeholders should be notified before EPA initiates settlement 
discussions in these circumstances and that those impacted stakeholders should be given an 
opportunity to participate in the settlement process? 

c. Will you commit to increase transparency in this process? 

d. Do you agree that this transparency should include public, online disclosure of the use of federal 
funds to cover any plaintiffs’ attorneys fees or other legal costs in civil actions filed under Section 
304(a)(2) of the Clean Air Act, 42 U.S.C. § 7604(a)(2); Section 505(a)(2) of the Federal Water 
Pollution Control Act, 33 U.S.C. § 1365(a)(2); or Section 7000(a)(2) of the Resource Conservation 
and Recovery Act, 42 U.S.C, § 6972(a)(2); or other similar statutes? 

Response (to a through d): I recognize that this committee has focused many of its questions on EPA 
settlement practices and, if confirmed, 1 commit to learning more about the Agency’s practices in settling 
litigation across its program areas. 

e. With respect to the SSM issue, should EPA analyze whether the nationwide costs to impacted 
industries of the action are sufficient to trigger the necessity of OMB review? 

The SIP call would leave to states the choice of how to revise their SIP provisions in question to 
make them consistent with Clean Air Act (CAA) requirements, and states have substantial 
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discretion when revising their S!Ps as to treatment of excess emissions from sources during SSM 
events. The implications for a regulated source in a given state, in terms of whether and how it 
would potentially have to change its equipment or practices in order to operate with emissions 
that comply with the revised SIP, will depend on the nature and frequency of the source's SSM 
events consistent with CAA requirements and how the state chooses to revise the SIP to address 
excess emissions during SSM events. Analysis of impacts to emissions sources as a result of 
removing SSM exemptions from a SIP would appropriately be conducted as part of the state's 
process of revising its SIP. 

f. With respect to the SSM issue, should EPA be required to show that air quality is harmed by 
SSM excursions before calling for States to revise their SIPs? 

The Clean Air Act requires continuous compliance with emission limitations by sources, 
including during periods of startup, shutdown, and malfunction. The law requires that EPA 
disapprove (or find to be substantially inadequate) SIPs with provisions that are inconsistent with 
this fundamental requirement of the Clean Air Act. That said, EPA notes that an impermissible 
SIP provision could have adverse impacts, such as by interfering with attainment and 
maintenance of the NAAQS, protection of PSD increments, protection of visibility, or meeting 
other Clean Air Act requirements. For citations to court decisions supporting EPA's position, 
see EPA’s February 2013 proposed rulemaking (footnote 22, 78 FR at 12470) and EPA's 
supporting "Statutory, Regulatory, and Policy Context for this Rulemaking" memorandum in the 
rulemaking docket (see pages 17 and 21). 

Sessions 6, t am concerned about EPA’s failure to fully defend the laws and regulations of the 
United States. That is partly a concern for EPA, and partly a concern for the Department of 
Justice. But there is no doubt that the Administration has not always defended existing laws and 
regulations to the fullest extent possible. For example, in June 201 1 when you appeared before our 
committee, I asked you about EPA’s plans to reconsider the ozone standards. You explained: 
“Senator, we are moving forward with the five-year review of ozone, but when Administrator 
Jackson came into office, wc were facing litigation (regarding] the prior administration’s decision 
to make a determination that 75 ppb was the appropriate level for ozone. ... The Administrator 
decided that rather than litigate, she would work with the litigants to put that litigation on hold; she 
would revisit the science. ... [and] rather than to defend that standard and to move forward with it, 
(EPA decided} to reconsider that...” Fortunately, after a bipartisan group of Senators raised serious 
concerns about EPA’s ozone reconsideration — an effort that I was glad to lead with Sen. Landrieu, 
the President directed EPA to not finalize a new ozone standard at that time. 

a. Would you agree that, in light of the President’s subsequent decision to forego changing the 
ozone standard, EPA Administrator Jackson made the wrong decision to “reconsider” the ozone 
standard instead of, in your words, to “defend that standard”? 

b. Did EPA incur significant costs as part of the ozone reconsideration process; if so, how much? 

c. Do you agree that the ozone reconsideration process created significant regulatory uncertainty 
throughout the U.S. economy that could have been avoided if EPA had chosen to defend the 
standard, as ultimately decided by the President? 
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On September 2, 20 1 1 , President Obama issued a statement on the ozone N AAQS, noting that 
EPA was engaged in updating its review of the science underlying the 2008 ozone NAAQS, as 
part of the ongoing periodic review of the Ozone NAAQS, and requested that EPA withdraw 
from interagency review the draft final rule addressing the reconsideration of the 2008 ozone 
NAAQS. On that same day, OMB returned to EPA the draft final rule, stating that "the draft final 
rule warrants [the Administrator’s] reconsideration.” Letter from Cass R. Sunstein, OMB. 
Administrator, Office of Information and Regulatory Affairs to Administrator Lisa R. Jackson, 
EPA. In returning the rule, OMB stated that President Obama had requested that the draft rule be 
returned as he did "not support finalizing the rule at this time.” Consistent with the President's 
statement, EPA is continuing with its statutorily mandated periodic review of the 2008 ozone 
NAAQS. In that ongoing review, EPA will consider the current state of the science, which will 
include the new science not considered as part of the 2008 rule, as well as the science taken into 
account in previous reviews. Given that, EPA intends to conclude its rulemaking on 
reconsideration of the 2008 ozone NAAQS in conjunction with its ongoing review of the ozone 
NAAQS. 


7. Another recent example of the “sue and settle” problem involves EPA^s recent decision to 
propose to eliminate a 40-year old regulatory exemption for emissions during periods of startup, 
shutdown, and malfunction (SSM). Senator Vitter and 1 recently wrote you about this topic, and on 
the issue of EPA's failure to defend the law, our letter stated: “In November 2011, the 
Environmental Protection Agency (EPA) and the Sierra Club negotiated a settlement whereby EPA 
unilaterally agreed to respond to a petition filed by Sierra Club seeking the elimination of a 
longstanding Clean Air Act (CAA) exemption for excess emissions during periods of startup, 
shutdown, and malfunction (“SSM”). The EPA went out of its way further to deny the participation 
of the States, and other affected parties. Oddly, it appears that, instead of defending EPA’s own 
regulations and the SSM provisions in the EPA-approved air programs of 39 states, EPA simply 
agreed to include an obligation to respond to the petition in the settlement of an entirely separate 
lawsuit. In other words, EPA went out of its way to resolve the SSM petition in a coordinated 
settlement with the Sierra Club. Our concerns with the Agency’s sue and settle tactics are well 
documented — these .settlement agreements are often accomplished in a closed door fashion that 
contravenes the Executive Branch’s solemn obligation to defend the law, avoids transparency and 
accountability, excludes impacted parties, and often results in the federal government paying the 
legal bills of these special interest groups at taxpayer expense. The circumstance under which EPA 
has agreed to initiate this new rulemaking reaffirms a pattern and practice of circumventing 
transparency.” 

(a) Please list all instances since January 2009 where EPA decided to settle a lawsuit 

challenging the validity of a law or regulation that had been in effect before January 20, 

2009. 

Response: 1 am aware of some instances since January 2009 where EPA decided to settle a lawsuit 
challenging the validity of a CAA-related regulation that had been in effect before January 20, 2009. For 
example, Navistar brought a case in the D.C. Circuit Court challenging a 2001 final rule that promulgated 
standards for new heavy-duty engines and vehicles. EPA settled that lawsuit by agreeing to a hold a 
public process to reexamine our policies regarding the use of SCR technology (a type of NOx control) in 
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future model year engines. However, i am not aw^e of every instance in which EPA has entered into 
such an agreement. If confirmed, I can examine this issue more thoroughly. 

(b) Please include all disbursements of federal funds to cover plaintiffs' attorney fees or 
legal costs in such cases. 

Response: In the Navistar case discussed above, EPA did not pay any such fees or costs. While I am 
generally aware that EPA has paid such fees and costs in some cases — ^for example, under the Equal 
Access to Justice Act— I do not have specific information regarding those payments in all cases brought 
against EPA. 

(c) Do you commit to defend all existing statutes and regulations to the extent required by 
law? 

Response: The rule of law, along with sound science and transparency, is one of EPA’s core values and, 
if I am confirmed, it will continue to guide all EPA action. 

8. 1 am told that EPA often issues guidance on important issues when rules would be appropriate. 
EPA staff then treats this guidance as if it were rules, when in fact guidance is just one path States 
or the regulated community can take to reach EPA's desired goal. 

a. When, in your view, is it appropriate for EPA to issue agency guidance documents and what 
procedures should be followed in those circumstances? 

Response: In my view, it is appropriate for EPA to issue guidance documents to help the regulated 
community understand environmental statutes and regulations, assist in the implementation of 
environmental regulations, give regulated parties information on the types of things we would look for in 
enforcement actions, encourage compliance with environmental requirements, and suggest promising 
practices. 

Because guidance documents do not contain legally binding requirements, but instead provide 
information and suggestions that may be helpful to the regulated community, they are considered 
advisory. The procedure that should be followed in issuing agency guidance documents depends on the 
purpose of the particular guidance document. For significant guidance documents, EPA should, and does, 
follow the EPA and 0MB procedures outlining good guidance practices, including creating opportunities 
for meaningful public participation in the development of guidance documents. 

b. When, in your view, it is appropriate for EPA to initiate rulemaking proceedings and what 
procedures should be followed in those circumstances? 

Response: In my view, it is appropriate for EPA to initiate rulemaking proceedings when 
implementation of its statutory authority makes it necessary to impose legally binding requirements on 
outside parties. In promulgating rules, EPA should, and does, comply with rulemaking procedures set out 
in applicable statutes and executive orders, including the notice and comment procedures in the 
Administrative Procedure Act. 

c. What will you do to increase the nse of rulemaking rather than guidance documents and to 
impart to EPA staff the proper use of guidance documents? 
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Response: As a genera! matter, 1 believe that the EPA properly uses guidance. The agency is cognizant 
of the distinction between guidance and rulemaking and the appropriate use of each, as discussed above in 
question 8a and 8b. If confirmed, I will direct the agency to make appropriate and effective use of Agency 
guidance. 

9. EPA often goes outside the bounds of its statutory authority to achieve ends it deems desirable. 
Examples include a recent push to regulate water quantity (flow) as a pollutant and the attempt to 
add unwarranted conditions to coal mining permits. What will you do to ensure that EPA stays 
within the bounds of its authority? 

Response: The rule of law. along with sound science and transparency, is one of EPA's core values and, 
if 1 am confirmed, it will continue to guide all EPA action. 

Budget 

10. 1 am the Ranking member of the Senate Budget Committee. I am very concerned about where 
EPA places its priorities, as reflected in the Administration’s budget requests over the past several 
years. Your budgets have tended to reduce funding for programs at the state level in favor of 
increasing funding for EPA regulations. For example, the largest reductions in EPA programs 
under the President’s latest budget proposal come from the drinking water and clean water state 
revolving funds, which provide assistance to states for water programs. The Brownfields program 
would also be cut under the President’s proposal. Yet, the President’s budget proposes increasing 
spending on EPA Clean Air Act regulatory programs. 

a. Can you please justify that rationale for these EPA budget priorities? 

Response: 1 understand that EPA's proposed budget defines EPA's program goals for fiscal year 2014 
(October 1, 2013 to September 30, 2014) and associated resource requirements. The President’s 
proposed budget reinforces our firm commitment to keeping American communities clean and healthy, 
while also taking into consideration the difficult fiscal situation and the declining resources of state, local 
and tribal programs. 

EPA’s 2014 budget request suppoits our ongoing effort to transform the way EPA does business. It takes 
a balanced approach to funding the Agency and underscores our commitment to finding the most efficient 
and effective ways to work toward our core mission of protecting people's health and the environment. 

Most importantly, the request allows the Agency to build on progress in reducing climate change; 
protecting our air, waters and lands; supporting sustainable water infrastructure; and assuring the safely of 
chemicals. 

b. Within EPA’s annual budget request, will you commit to maximize EPA’s ftnancial commitment 
to state-level programs? 

Response: If confirmed, I will work with States and others to maximize environmental benefit from 
federal funds. 

11. Under the Budget Control Act, sequestration has resulted in across-the-board cuts to an 
expansive list of accounts, including those at EPA, and lowered discretionary appropriations levels 
for the next several years. Can you please describe your priorities as Administrator to deal with the 
impact of sequestration? 
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Air Quality 

Response: I am hopeful that Congress can agree to a long term budget deal that gives the Agency an 
ability to engage in long term planning. If confirmed, I will work with Congress and my colleagues in the 
Executive Branch on implementing the budget. 


Sessions 12. Air quality in the United States has improved significantly over the past 40 years. The 
Clean Air Act and the clean air laws of the States deserve great credit for these improvements, as 
do the voluntary efforts of millions of Americans and businesses. Air quality is not a political issue. 
We all want our friends, families, and fellow Americans to breathe clean air. A recent report about 
Alabama emissions[lj found that since 1999: 

a. NOx emissions have dropped more than 35% overall — and more than 65% for coal-fired 
power plants. Do you agree that, even without additional new regulations from EPA on NOx, this 
downward trajectory will continue? 

b. S02 emissions have dropped more than 50% overall — and more than 60% for coal-fired 
power plants. Do you agree that, even without additional new regulations from EPA on S02, this 
downward trajectory will continue? 

c. PM2.5 emissions have decreased by more than 30% overall. Do you agree that, even without 
additional new regulations from EPA on PM2.5, this downward trajectory will continue? 

d. Ozone levels in Alabama are also on a downward trend. Do you believe an even tighter ozone 
standard is necessary? Did you support EPA's decision to reconsider the ozone standard in 2011, 
and did you agree with the President’s decision to forego changing the ozone standard at that time? 

e. For these pollutants, the numbers are on a downward trajectory even without new EPA air 
regulations regarding those pollutants. Do you agree? 

Although emissions are likely to continue to decline as slate and federal control programs already 
‘on the books’ continue to be implemented, it is not at all clear that, without additional state or 
federal efforts, emissions would continue to decline in perpetuity. It also is possible that, absent 
additional state or federal efforts, emissions could increase depending on a number of factors. 
Great progress has been made to reduee emissions considerably since the 1970s, including in 
Alabama, but more work remains to be done to protect public health. 

Under President Obama’s leadership, the EPA has worked to ensure health protections for the 
American people, and has made tremendous progress to ensure that Clean Air Act standards 
protect all Americans by reducing our exposures to harmful air pollution. In accordance with the 
requirements of the Clean Air Act, EPA currently is engaged in reviewing the ozone NAAQS and 
the science underlying these standards. Given the importance of this decision, it makes sense to 
ensure that the agency gives full consideration to all of the scientific evidence that is available 
since the conclusion of the last review in 2008. Any decisions as to whether to revise the ozone 
standard will be based on the available scientific evidence, exposure/risk information, the advice 
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of CASAC, and public comments. The reconsideration will be concluded in conjunction with the 
ongoing review. 

Sessions 13. As the Assistant Administrator in charge of EPA’s air programs since 2009, were you 
the principal architect of (that is, the person primarily responsible for) the Administration’s efforts 
on Boiler MACT, Utility MACT/MATS, Greenhouse Gas NSPS, Ozone, PM2.5, and the Cross- 
State Air Rule? 

Under the Clean Air Act, the Administrator of EPA has authority to promulgate the rules to 
which your question refers, and it was Administrator Lisa P. Jackson who signed the proposed 
and (where applicable) final rules for each of these rulemakings. As Assistant Administrator for 
the Office of Air and Radiation, 1 was responsible for overseeing the development of these 
proposed and (where applicable) final rules and for advising the Administrator in these areas. 

14. 1 have been advised that, several years ago, EPA in conjunction with the States devised a new 
formula for allocating State and Tribal Air Grants (STAG grants/105 grants) to the ten EPA 
regions. This new allocation scheme was necessary, I am told, because no adjustments had been 
made to it for years, resulting in a substantial misallocation of resources. In Region IV, which 
includes the State of 

Alabama, the new formula would have resulted in a 25% increase in STAG/105 funds. I am told 
that EPA planned to transition into the revised scheme beginning in FY2012. However, this effort 
has apparently not been implemented. Why has the new allocation program not been implemented, 
and do you support immediate use of the new allocation scheme? When do you anticipate EPA will 
implement the new funding scheme? 

Response: Senator, having 25 years of experience at the State and Local level, I agree with you that it is 
crucial to provide adequate funding at the Slate level. If Vm confirmed, 1 will look into this issue and 
would be happy to speak with you further. 


Sessions 15. State.s justifiably should expect that, when reductions in air pollutants result in areas 
transitioning from non-attainment to attainment for the air quality standards, this success should 
be recognized by EPA quickly by completing the formal re-designations. My understanding is that 
EPA has often taken several years to complete this process. 

a. Do you agree that dean air attainment designations should be formally adopted as soon 
as possible when the data show that air standards have been met? 

b. What will you do to insure that EPA acts quickly to complete re-designation actions, 
given the immediate job growth implications of these actions? 

When areas in a state attain the standards, states have to submit plans to satisfy certain Clean Air 
Act requirements. When valid plans documenting these requirements are submitted, EPA 
generally moves to approve these in a timely manner. There have been cases where litigation 
about programs that the states have relied on to control air quality has created uncertainty and 
delayed EPA’s ability to take these actions. However, the agency is committed to keeping states 
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informed in these circumstances, moving quickly to resolve issues, and processing redesignations 
in a timely manner. 

Sessions 16. 1 have been advised that EPA has, in several instances, illegally made unilateral 
revisions to State SIP’s when the proper procedure was through a SIP Call. 

a. Please explain how you determine if a SIP call or a FIP should be used. 

The use of a SIP call or a FIP is governed by the provisions of the Clean Air Act. Under section 
! )0(c), the EPA is legally required to issue FIPs in two specific circumstances: 

1 . If EPA finds that the state failed to make a required SIP submission that is complete 
(including failure to make any SIP submission whatsoever), or 

2. If EPA disapproves a required SIP submission in whole or in part. 


EPA's legal obligation to promulgate such a FIP only ends if the state makes, and EPA fully 
approves, the required SIP submission before the promulgation of the FIP. EPA does not have 
legal authority or a legal obligation to promulgate a FIP in other circumstances. 

By contrast, EPA is authorized to promulgate a SIP call under section 1 10(k)(5) whenever EPA 
determines that a state’s existing SIP is substantially inadequate to provide for attainment and 
maintenance of the NAAQS, to mitigate interstate transport adequately, or to meet any other 
requirements of the CAA. EPA has discretion regarding whether to make a finding on whether a 
state’s SIP is substantially inadequate. If EPA makes such a finding, however, then the agency 
has a legal obligation to issue a SIP call and to require the state to revise its SIP to bring it into 
compliance with CAA requirements. 

b. Will you limit the use of FIPs to the situations actually anticipated in the CAA? 

States and EPA both have authorities and responsibilities under the CAA, As noted above, EPA 
has a mandatory duty under the CAA to promulgate a FIP in certain circumstances that are 
required by law when a state does not meet its SIP obligations under the CAA. In practice, EPA 
already strives to avoid situations in which a FIP is necessary, EPA’s strong preference is for 
states to develop and submit their own SlPs that meet CAA requirements, and EPA works with 
states to help them to develop approvable SIPs in order to avoid a FIP in the first instance or to 
replace a FIP with an approvable SIP as soon as possible. EPA does not use FIPs in situations 
not anticipated in the CAA. 

Sessions 17. You oversaw development of “Utility MACT,” also referred to as the Mercury and Air 
Toxics Standards (MATS). Testifying before Congress, you stated that the MATS rule would lead 
to the loss of only a “modest amount of generating capacity,” However, according to the Institute 
for Energy Research, the MATS rule will result in at least 35,000 MW closing and Barclay’s 
estimates that 42,000 MW will close because of MATS. Your own estimates fall significantly short 
of those estimates. 
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a. Do you agree that the United States is losing some of its coai-lired generating capacity as a 
result of recent EPA regulations? 

A number of factors may influence an owner/operator’s independent business decision to retire 
a plant. Environmental rules are only a part of the equation. External analysts, including 

the Bipartisan Policy Center'"'^'’, and Analysis Group'^'^'‘'',have found that 
decisions to retire some of the country’s oldest, most Inefficient, and smallest coal- fired 
generators are driven in large part by economic factors — primarily low natural gas prices, 
relatively high coal prices, and low regional electricity demand growth. 

b. Why were EPA’s estimates for the impact on the electricity generating sector so much 
different than those identified by Barclay's and the Institute for Energy Research? 

A number of economic factors influencing retirements well beyond EPA's clean air rules are 
included in these non-EPA figures’'’^'^'. As noted above, external analysts, including GAO’^’^’^'"', 
the Bipartisan Policy Center^, and Analysis Group'*', have found that decisions to retire 
some of the country's oldest, most inefficient, and smallest coal-fired generators are driven In 
large part by economic factors — primarily low natural gas prices, relatively high coal prices, and 
low regional electricity demand growth. Because EPA’s power sector analyses look at the effects 
of its rules alone to evaluate incremental impacts, EPA’s analyses are not comparable to other 
assessments that also take into account broader economic factors. 

Sessions 18. In the Utility MACT proposal, EPA stated that: “EGUs are the subject of several 
rulemaking efforts that either are or will soon be underway. ...EPA recognizes that it is important 
that each and all of these efforts achieve their intended environmental objectives in a common- 
sense manner that allows the industry to comply with its obligations under these rules as efficiently 
as possible and to do so by making coordinated investment decisions and, to the greatest extent 
possible, by adopting integrated compliance strategies. ... Thus, EPA recognizes that it needs to 
approach these rulemakings, to the extent that its legal obligations permit, in ways that allow the 
industry to make practical investment decisions that minimize costs in complying with all of the 
final rules, while still achieving the fundamentally important environmental and public health 
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benefits that the rulemakings must achieve. The upcoming rulemaking under section 111 regarding 
GHG emissions from EGTJs may provide an opportunity to facilitate the industry's undertaking 
integrated compliance strategies in meeting the requirements of these rulemakings. ...The Agency 
expects to have ample latitude to set requirements and guidelines in w'ays that can support the 
states' and industry's efforts in pursuing practical, cost-effective and coordinated compliance 
strategies encompassing a broad suite of its pollution-control obligations. EPA will be taking public 
comment on such flexibilities in the context of that rulemaking." 


a. Does EPA intend to follow through on this commitment and provide a forum in which EPA 
notifies utilities of all of the impending power sector regulations and discusses ways for industry to 
comply with all of these regulations in a least cost fashion? 

As stated in the cited portion of the preamble to the Mercury and Air Toxics Standards (MATS) 
NPRM, the Agency’s intent was to use the rulemaking process itself to address issues of 
flexibility that might support industry’s efforts to develop integrated compliance strategies for 
affected sources. In developing the final MATS, for example, the Agency received substantial 
comment suggesting ways in which the final rule could provide compliance flexibility and the 
Agency adopted several of these suggestions, which according to the Regulatory Impact Analysis 
for the final standards, resulted in $1.3 billion in annual cost-savings relative to the proposed 
standards. 

EPA is still in the process of reviewing comments submitted in respon.se to the carbon pollution 
standard for new power plants proposed under section 1 1 1 (b). The agency is not currently 
developing any existing source GHG regulations for power plants under section 1 1 1(d). 

b. Can you give a timeframe at which time this process will begin? 

Plea-se see the response to provided to question (a), above. 

Sessions 19. 1 have been advised that, as a general matter, market-based approaches to reducing 
emissions of traditional air pollutants have proven to be more cost-effective than command-and- 
eontrol approaches. 

a. Do you agree? 

As a general matter, market-based approaches provide flexibility to sources in determining how 
best to comply with an environmental program. This flexibility gives sources the opportunity to 
comply in the most cost-effective manner. Market-based approaches reward efficiency, 
innovation, and early action and provide environmental accountability without inhibiting 
economic growth. 


b. It has been said that NOx and S02 from Electric Utility Fuel Combustion sources show 
significant decreases over time as a result of the Acid Rain Program, NOx Budget Trading 
Program, and CAIR control implementation. Do you agree? 
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These programs have been very successful in reducing S02 and NOx emissions from the U.S. 
power sector. Recent EPA air programs continue and complement the Acid Rain Program's 
(ARP) history of emission reductions. In 201 1, sources in the ARP and the Clean Air Interstate 
Rule (CAIR) S02 annual program reduced S02 emissions by over 1 1 million tons (a 71 percent 
reduction) from 1990 levels (before ARP implementation). Similarly, sources in the ARP and 
CAIR NOx annual program emitted 4.4 million fewer tons of NOx (a 60 percent reduction) in 
201 1 than in 1990. 

Sessions 20. We understand that EPA is currently evaluating whether to finalize a consent decree 
with the Sierra Club for the issuance of new MACT standards for the brick industry. EPA began 
the rulemaking process for the second MACT several years ago, requiring two sets of information 
collection requests (ICRs) to be completed by the industry. However, EPA recently proposed a new 
schedule whereby the rule would be finalized in July 2014. 1 am concerned that the proposed 
schedule for this new Brick MACT is too short to allow meaningful review of brick industry 
emissions, how the proposed rule would affect the economic survival of the brick industry - 
especially with respect to impacted small businesses - and whether the proposed rule would provide 
discernible environmental and health benefits. 

a. How did EPA arrive at the Brick MACT schedule contained in the proposed consent decree? 

Environmental plaintiffs sued the EPA, arguing that the Agency should be subject to a court- 
imposed schedule. EPA asked the court to dismiss the case, but the court ruled in the plaintiffs’ 
favor. In order to avoid a court-imposed schedule that might be more difficult to meet, EPA 
negotiated a proposed schedule for new rulemaking with the litigants. The proposed schedule was 
based on consideration of the efforts needed to gather and evaluate information relevant to 
developing standards that meet the requirements of CAA section 1 12(d)(2) and (d)(3). The 
proposed consent decree, including the proposed schedule, was published in the Federal Register 
on December 7. 2012, with a request for public comment, EPA has subsequently negotiated a 
revised schedule that will allow us additional time to, among other things, address small business 
concerns. The llnal schedule provided in the consent decree that was filed with the U.S. Court of 
Appeals for the D.C. Circuit on April 12, 2013, extends the period for rulemaking to February 6, 
2014, for the proposal, and December 18, 2014, for the final rule. 

b. Does EPA’s schedule allow for adequate consideration of the Small Business Administration's 
(SBA) Small Business Panel review pursuant to SBREFA? 

Yes. EPA takes very seriously the potential impacts of its rules on small businesses, as well as its 
obligations to confer with those businesses and to w'ork to minimize any avoidable adverse 
impacts. The final schedule provided in the consent decree that was filed with the U.S. Court of 
Appeals for the D.C. Circuit on April 12. 2013, extends the period for rulemaking to February 6, 
2014, for the proposal, and December 18, 2014, for the final rule. This will ensure adequate time 
for review by the SBA's Small Business Panel. 

c. What emissions reductions would be achieved pursuant to full Implementation of the 
proposed standards? 
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Because the agency has neither concluded its analyses of the available information, nor consulted 
with interested stakeholders, let alone developed or issued any proposed emission standards, It is 
premature to speculate about the emission reductions that would result. This process will include 
small business consultation under SBREFA, as well as interagency review prior to proposing any 
emission standards. 

d. What are the potential economic impacts and costs to the domestic US brick industry related 
to the proposed standards? 

Because the agency has neither concluded its analyses of the available information, nor consulted 
with stakeholders, let alone developed or issued any proposed emission standards, it is premature 
to speculate about the economic impacts and costs of compliance. However, EPA fully intends to 
consult with members of the U.S. brick industry, including through the SBREFA process, to 
identify potential impacts and ways to minimize any unnecessary and avoidable adverse 
economic impacts on the brick industiy. 

c. How would the costs of these new standards compare, on a per-ton basis, with other 
industries recently subjected to new MACT standards? 

Because the agency has not yet concluded its analyses of the available information, nor consulted 
with stakeholders, let alone developed or issued any proposed emis.sion standards, it is premature 
to speculate about the costs of compliance or how they w'ould compare with other industries 
subject to MACT standards. 

21. The brick industry was subject to a Brick MACT issued in 2003. The industry came into 
compliance with that MACT (and continues to comply) at a cumulative cost upw'ard of SlOO 
million. This MACT was vacated by the D.C. Circuit in 2007, but many of the controls installed by 
the brick industry remain in place. I am told that these new controls are now being used to 
establish a new *’noor*' for brick industry’ emissions. This "MACT on MACT" situation (i.e. full 
compliance with a MACT standard for almost a year before the rule was vacated) Is very 
concerning to brick manufacturers around the country. 

a. What other industries have been subject to successive rounds of regulation similar to the 
situation the brick industry now finds itself? 

Several rules have been remanded to EPA for further justification or revision based on court 
decisions holding that EPA's original MACT standards were unlawful. This includes, for 
example, rules for Hospital, Medical, and Infectious Waste Incineration; Commercial and 
Industrial Waste Incinerators; and Commercial, Industrial, and Institutional Boilers. The D.C. 
Circuit has upheld the agency's ability to correct errors in its MACT standards and rejected the 
“MACT on MACT” argument where the agency is either responding to a court remand or 
otherwise correcting a legally deficient MACT standard. 

b. What other industries have Installed emissions controls pursuant to an EPA requirement then 
had those controls used to establish more stringent emissions limitations within the operational 
lifetime of the previously installed control equipment? 
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EPA has revised a number of MACT standards to comply with court decisions. Some of the 
revised standards can be complied with using the same control technologies as those needed to 
comply with the original remanded standards, while others could require sources to employ 
additional methods to reduce emissions. 

c. What steps will EPA take to ensure that controls installed in good faith are not needlessly 
removed before the end of their useful life? 

In accordance with the requirements of the Clean Air Act, EPA will continue to establish 
standards in a way that does not dictate the use of any particular type of control technology. 
Source owners and operators remain free to employ whatever process or technological 
improvements will result in compliance with the standards. This could include, for instance, 
actions to improve the efficiency of existing systems, thereby making it highly unlikely that 
existing equipment must be replaced before reaching the end of its useful life. 

d. Why would EPA propose standards that do not utilize the full discretionary power granted by 
the Clean Air Act, such as the ability to create subcategories or distinguish among sizes, types and 
classes within a category or subcategory to minimize or eliminate that cost and economic impacts 
that do not create commensurate environmental benefit? 

EPA is sensitive to the economic impacts of its rules on affected industries and seeks to minimize 
any unnecessary adverse impacts. In that regard, EPA docs, and will continue to, determine 
whether distinguishing among sources within a given category based on meaningful differences 
in size, type or class will achieve the environmental benefits called for by the Clean Air Act at 
lower costs to affected sources. 

Sessions 22, 1 am aware that the EPA is considering whether a health-based standard is possible 
for the brick industry. 1 also understand that the brick industry has supplied you with all 
information necessary to evaluate a health-based compliance alternative for every major source. 

a. What are the impediments to establishing a health-based rule for this industry comprised of a 
large number of small businesses, and how could those impediments be overcome? 

Under the Clean Air Act, EPA is authorized to establish MACT standards that consider a health 
threshold where the science supports a finding that such a threshold exists. In order to establish 
such a standard, EPA would need sufficient information to determine whether a threshold for 
health effects indeed exists and that the health-based standard being established provides for an 
ample margin of safety. EPA is currently evaluating information provided by the industry to 
determine whether such a standard would be appropriate and consistent with the statutory 
requirements. 

b. An emission standard is broadly defined in the Clean Air Act. Why would EPA look to a 
single facility to establish the emission level for all facilities to meet, rather than consider a health- 
based metric as a possible emission standard format? 

As stated above, under the Clean Air Act, EPA may only establish a standard considering a health 
threshold where the science supports a finding that such a threshold exists, and where the 
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standard provides an ample margin of safety. EPA is currently considering the range of potential 
approaches that could be used to set a standard. 

Sessions 23. Do you believe Congress intended to give EPA the authority to regulate emissions of 
C02 as a “pollutant” when it enacted the Clean Air Act? 

Congress in the Clean Air Act defined “air pollutant” as “any air pollution agent or combination 
of sucb agents, including any physical, chemical, biological, radioactive . . . substance or matter 
which is emitted into or otherwise enters the ambient air.” 42 U.S.C. 7602(g). The Supreme 
Court in Massachiisells v. EPA, 549 U.S. 497 528-29 (2007), held that “greenhouse gases fit well 
within the CAA’s capacious definition of air pollutant,” as established by Congress. 

Sessions 24. I am told that China is the world’s largest producer of C02, aud that C02 levels have 
been steadily declining in the United States in recent years. EPA Administrator Lisa -Jackson 
testified at a July 7, 2009 Senate EPW hearing that “U.S. action alone will not impact world C02 
levels.” Do you agree that, even if the United States reduces C02 emissions in line with legislative 
proposals in recent Congresses, such U.S. action alone would have little or no impact on global 
average temperatures? 

In order to achieve the reductions in greenhouse gas emissions that science indicates are 
necessary to address climate change, all major emitting countries will need to take action. As I 
indicated in my testimony before the Committee, I believe that the United States can achieve 
meaningful reductions in greenhouse gas emissions through common sense steps, such as the 
light duty vehicle emission and fuel economy standards established by this Administration, that 
are fully consistent with domestic economic growth. I also believe that U.S. leadership in 
reducing carbon pollution helps to encourage greater action from other countries and enhances 
U.S. leverage in international climate discussions. 

Sessions 25. During the Administration’s first term, EPA promulgated an endangerment finding 
and adopted GHG regulations for motor vehieies. It also proposed GHG NSPS for the power 
seetor. 

a. What other areas of the economy can we expect GHG regulations during your tenure as 
Administrator? 

EPA is still in the process of reviewing comments submitted in response to the proposed carbon 
pollution standard for new power plants under section 1 1 1(b) and is not currently developing any 
existing source GHG regulations for power plants under section 1 1 1 (d). The agency has 
previously acknowledged that it is appropriate to issue regulations for refinery greenhouse gas 
emissions, but has no current plan for issuing such regulations. The agency has also previously 
said that it had insufficient data to regulate Portland cement facilities, and EPA does not have a 
timetable or plan for issuing GHG regulations of this sector. 

b. What standard is EPA going to apply in determining what sectors GHG regulations should 
apply to? 
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Please see the answer to question (a), above. Administrator Jackson stressed a common sense 
approach to the issue of GHG regulations that included focusing on the largest sources of GHG 
emissions; ! continue to believe that general approach was correct. 

Sessions 26: On December 4, 2012, 1 wrote EPA Administrator Lisa Jackson regarding the 
President's statement that *‘the temperature around the globe is increasing faster than was 
predicted even 10 years ago.” I asked EPA to provide the specific data supporting the President’s 
assertion along with a “chart of the actual global average temperature increases since 1979 [] versus 
the latest IPCC predictions...” You responded in a letter dated February 14, 2013, by asserting 
that “there are multiple lines of evidence that clearly demonstrate that average global temperatures 
are rising...,” yet you did not provide any data relating to average global temperatures. 

a. Will you provide me with data showing actual global average temperatures since 1979 versus 
IPCC predictions, as was requested in my letter? 

The agency’s original response provided global temperature graphics from NOAA, but the 
underlying data for these global annual average temperature data are available from NOAA’s 
National Climate Data Center (www.ncdc.noaa.aov/oa/ncdc.html ) and can also be seen in EPA’s 
Climate Change Indicators in the United Stales, 2012 Report [EPA 430-R-12-004J 
( http://www.epa.gov/climatechanae/science/iitdicators/weather-climate/tei'nperatiire.html) . These 
data include the University of Alabama-Huntsville lower tropospheric satellite measurements 
referred to in your letter dated December 4, 2012. Regarding a comparison of recent observations 
to former temperature projections of the IPCC, EPA has not produced its own analysis, but we 
expect a definitive comparison in the forthcoming IPCC Fifth Assessment Report, Until then, for 
a peer-reviewed study of this question, we refer you to Rahmstorf et al. (20 1 which found 
that, “global temperature continues to increase in good agreement with the best estimates of the 
IPCC, especially if we account for the effects of short-term variability... The rate of sea-level 
rise of the past few decades, on the other hand, is greater than projected by IPCC models." 

b. Your letter also states that “2012 set a new record high for average temperatures in the United 
States.” Do you agree that global temperature averages are more relevant for evaluating climate 
change than record high temperatures for a single year in a single country? 

Long-term changes in global average temperatures are indeed one of the most important metrics 
to gauge climate change. The IPCC (2007)''"’ was referring to global average temperature In its 
finding that “Most of the observed increase in global average temperatures since the mid>20th 
century is very likely [where very likely signifies a 90-99% probability the statement is true] due 
to the observed increase in anthropogenic GHG concentrations.” Worldwide, 2001-2012 was the 
warmest decade on record since thermometer-based observations began. However, there are 
important regional indicators of climate change as well, and trends in U.S. climate data should not 
be ignored. Though we agree that one year's data for one region alone is not sufficient to reach 


S. Rahmstorf, G. Foster, and A. Cazenave, "Comparing climate projections to observations up to 
2011", Erw/ironmentai Research letters, vol. 7, pp. 044035, 2012. http://dx.doi.orR/10. 1088/1748-9326/7/4/044035 
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Chen, M. Marquis, K.B. Averyt, M.Tignor and H.L. Miller (eds.)]. Cambridge University Press, Cambridge, United Kingdom and 
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conclusions about long-term climate change trends, the degree to which 2012 broke records in the 
U.S. was noteworthy and relevant to human health and welfare. 

c. A March 30, 2013 article in The Economist stated: “Over the past 15 years, air temperatures at 
the Earth’s surface have been flat while greenhouse-gas emissions have eontinued to soar...” Is this 
statement correct? 

Although most of the warmest years on record have occurred in the last decade, the rate of 
warming has, for a short time, slowed (Karl et ah, 2009). It is important to recognize, however, 
that year-to-year fluctuations in natural weather and climate patterns can produce a period — of 
individual years or even individual decades — ^that does not follow the long-term trend (NRC, 

20 1 0; Karl et ah, 2009). EPA has responded to similar comments in the record for the 2009 
Endangerment Finding regarding differences between models and observed temperatures, and has 
found that the possible slowdown in warming over the last decade or so does not undermine the 
linkage between greenhouse gases and temperature over appropriately long timescales. 

d. In your letter, you stated that “only looking at 10 years of a single dataset cannot provide a full 
picture of climate change trends, and should also not be the sole test by which to judge the 
usefulness of climate models in cither simulating past climates or projecting further climate 
change.” What is the best test for judging the usefulness of a climate model? Should policymakers 
rely on climate models that have over-predicted the degree of warming every year since at least 
1990? 


Observations over short time periods (e.g.. ten years) examined in isolation may be misleading in 
the interpretation of the longer-term trend in temperatures. It is reasonable and appropriate to rely 
on climate models that do not (and cannot) accurately model every aspect of the global climate 
but which are nonetheless useful for attribution, projections, and understanding of climate 
phenomena. This is particularly the case when multiple models are applied, as is done in the 
climate assessment literature, and the results are examined across them all. Thus the possible 
slowdown in the rate of warming over the past decade or so does not undermine confidence in the 
utility of climate models for either attributing or projecting climate change over appropriately 
long timescales. 

e. Your letter provides a series of charts (from NOAA’s State of the Climate in 2009 report) related 
to land surface air temperatures, sea surface temperatures, marine air temperatures, tropospheric 
temperatures, and stratospheric temperatures. Importantly, while you did not provide the 
requested chart comparing global temperature averages that correlate to the global temperature 
averages predicted by the IPCC, the charts you provided are, nonetheless, intriguing because all of 
these charts show no increases in temperatures for at least the past decade. Do you agree that the 
data for each these charts shows no increases In these temperature sets for at least the past decade? 
Of these temperature data sets, which one was the President referring to when he said that 
“temperature around the globe is increasing faster than was predicted even 10 years ago”? 

As stated above, observations over short time periods (e.g.. ten years) examined in isolation may 
be misleading. That can be seen in nearly every data set in the NOAA graphic that the most 
recent decade indicates greater changer than all previous decades. However, EPA recognizes that 
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ajialysis of surface and lower tropospheric temperature data over the last 10 years or so indicates 
that the rate of surface warming may have temporarily slowed, although the magnitude ofthe 
slowdown varies depending on dataset and choice of start date. Warming has been pronounced in 
the last 30 years or so and the warmth of the short-tenn period of the last decade should be 
viewed in the context of temperature and other climatic data spanning the last century, such as 
global sea surface temperatures, precipitation, Arctic sea ice extent, ocean acidification, etc. 
EPA's Climate Change indicators in the United States, 2012 Report [EPA 430-R-12-004] 
provides other examples of observed climate changes. 


Water Quality 

27. 1 am concerned about the expansive Interpretation the current Administration gives to the 
jurisdictional term “waters of the United States.” In your opinion, do non-navigable streams 
constitute “waters of the United States,” as originally intended by Congress when it enacted the 
Clean Water Act? In your opinion, do isolated ponds without significant hydrological connections 
to navigable waters constitute “waters of the United States,” as originally intended by Congress 
when it enacted the Clean Water Act? 

Response: i believe that clarity is important at the State, and local level, and also for industry to 
understand the scope of EPA regulations, including what waters fall into the scope of the Clean Water 
Act. IfFm confirmed, 1 will work with all of these entities, in addition to other stakeholders, to examine 
the issue that you have raised. 

28. 1 understand EPA is in the process of developing a Section 316(b) rule. 

a. Do you support a technology-based standard for the Section 316(b) rule? 

b. I am told that the EPA Water Office conducted a willingness-to-pay survey for the 316(b) rule to 
monetize benefits, noting that this methodology is widely used and supported by the academic 
literature. It is tny understanding that this literature specifies that a given survey should focus on 
one or two rare species and be geographically restricted to the area where these species live. It is my 
understanding that the EPA survey, on the other hand, involves all species in the waters of the 
United States nationwide, including common species with a commercial market. When the 316(b) 
survey results are published, will EPA specify that its survey was not conducted according to the 
accepted methodology? 

c. Will states be required to use EPA’s survey re.suits in 316(b) BTA [best technology available] 
decision-making? 

Response (to a through c): It is my understanding that EPA is still reviewing the peer-review comments 
on the 316(b) stated preference study as well as concerns raised by stakeholders in comments. EPA 
would need to complete that review before it can make any decisions about applicability and 
appropriateness of the study results, 

29. 1 am concerned about EPA^s continuation of efforts to establish effluent limitation guidelines 
(ELG) for coalbed methane (CBM) production. As outlined in my letter to the EPA dated May 10, 
2012, the ELG process, which started in 2008, cannot be justified in light of prevailing economic 
conditions and the price of natural gas in today’s market. Natural gas prices are much lower now 
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than in 2008 when EPA started this process. Moreover, I am advised that there is no need for these 
ELGs because Alabama has successfully managed the National Pollutant Discharge Elimination 
System (NPDES) for more than 25 years with EPA regional supervision, and that an ELG is even 
less necessary now because of decreased gas and water production. A CBM ELG would threaten 
production across the country and could even end production in Alabama, thereby harming the 
great progress this country has made toward energy independence and progress in domestic 
natural gas production. I appreciate EPA*s response dated June 12, 2012, that acknowledges the 
ELG mnst be economically achievable. The EPA has been working on a proposed rule regarding 
effluent limitation guidelines (ELG) for CBM since 2008. During that time, natural gas prices have 
decreased signiflcantly. I am told that this dynamic renders a CBM ELG economically 
unachievable. Rather than devoting additional time and resources to an effort that the EPA cannot 
justify - economically or on the merits - 1 encourage you to abandon any efforts to establish a CBM 
ELG. Please provide an update on this process. Does EPA intend to continue this ELG process 
even though EPA acknowledges that it cannot issue new guidelines if they are economically 
unachievable? What are the costs to EPA of the entire ELG process for coalbed methane? I am told 
that EPA has actively been working on the CBM ELG since 2007 including an extensive survey of 
companies and that, to date, no economic information has been provided to the public even though 
the Clean Water Act requires an economic feasibility test. When can stakeholders expect to see 
such an analysis? 

Response: 1 understand the importance of your questions to natural gas producers in Alabama and 
elsewhere. ! have not been directly involved in this CWA issue, but if confirmed, I look forward to 
working with you as EPA looks at this important issue under the CWA. 

30. EPA released proposals to further regulate coal fly ash in 2010, but has since failed to give any 
Indication on how it might move forward. One of the proposals that EPA put forth would regulate 
coal fly ash as a ’’hazardous material” (under Subtitle C of RCRA). The uncertainty created by 
EPA’s proposal and subsequent yea r$ of inaction are adversely impacting many industries 
including those that reuse and recycle coal fly ash to make safe products like cement, wallboard and 
carpet backing. These industries not only provide valuable products for Americans all over the 
country, but they help avoid disposing of coal fly ash in landfills and other impoundments. To what 
extent is EPA still considering this "hazardous materials" treatment for coal fly ash? Do you 
support regulating coal fly ash instead under Subtitle D and treat it as a "solid waste"? When can 
we expect EPA to announce a final determination on this important 
matter? 

Response: It is my understanding that as part of a recent proposal to reduce pollution from steam electric 
plants, EPA also announced its intention to align that proposed rule with the proposed coal ash rule and 
stated that such alignment could provide strong support for a conclusion that regulation of CCR as non- 
hazardous could be adequate. The two rules would apply to many of the same facilities and would work 
together to reduce pollution associated with coal ash and related wastes. EPA is seeking comment from 
industry and other stakeholders to ensure that both final rules are aligned. If confirmed, I would continue 
lo work to ensure that these tw'o proposed rules are appropriately coordinated. 

Nuclear Radiation Monitoring (RadNet) 

Sessions 31 In EPA’s response to the accident at (he Fukushima Daiichi nuclear power plant in 
Japan, I am told that the RadNet system carried out its mission "to monitor environmental 
radioactivity' in the United States in order to provide high quality data for assessing public exposure 
and environmental impacts resulting from nuclear emergencies." In particular, my understanding 
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is that the timely, comprehensive and publicly accessible monitoring data generated from RadNet 
provided a factual basis for federal and state governments to reassure the American people that 
levels of radioactivity reaching the United States from Fukushima were "hundreds of times below 
levels of concern." As recognized at the time of inception of the RadNet system, it would be 
impractical to attempt to stand up such a monitoring system only in the event of an actual nuclear 
emergency. This is particularly true considering the need to make near-term assessments of 
potential risks and formulate protective actions. If needed, to protect public health. In addition, 1 
am told that maintaining RadNet in a monitoring mode is necessary to maintain data on ambient 
levels of radiation in the environment for baseline and trend analysis, as well as in assuring 
continual readiness, including maintaining equipment and training personnel to respond rapidly to 
an event. Nevertheless, I am also told that some shortcomings in the RadNet system were noted 
during the Fukushima event and thereafter. What is needed to assure that the RadNet system will 
be fully maintained at a high level of readiness? What has EPA learned from the Fukushima event 
in regard to potential improvements to the system? More generally, what has EPA learned from the 
Fukushima event in regard to our nation's capability to monitor and analyze radiation in real-time 
to be able to more effectively fulfill its mission? 

EPA agrees that the RadNet System performed well in providing information to the American 
public during the Fukushima event. As you noted, the Agency also identified challenges during 
this event and has taken a number of steps to further improve the program. Foremost, EPA has 
established stricter readiness goals and improved interna! reporting for RadNet. EPA has an 
established goal of at least 80% of the RadNet monitors operating at all times, with the 
expectation that the Agency will regularly exceed that goal in practice. Additionally, the Agency 
has improved these elements: 

• EPA personnel at the National Analytical Radiation Environmental Laboratory (NAREL) 
in Montgomery, Alabama, evaluate the status of each monitor daily. 

• NAREL staff use high-speed computer connections to each air monitor to perform 
significant remote maintenance each day. NAREL is also installing backup 
telecommunications methods. 

• Monitors requiring repair are returned to full service within two weeks, or sooner if EPA 
Is responding to an emergency such as the Fukushima event. NAREL has worked with 
the monitor manufacturer to ensure that essential components are available, and 
appropriately stocked in inventory. 

• EPA has also improved the presentation of RadNet data on the Agency’s website so that 
it is easier to access and understand. This is an ongoing project and EPA will continue to 
work on ways to improve how radiation information is presented. 
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Senator Crapo 

1. More than a year after the Supreme Court ruled unanimously against the EPA in the Sackett 
case, your agency continues its relentless harassment of the Sackett family in Idaho. In fact, for six 
years — and using an expansive view of power under the Clean Water Act— EPA has prevented the 
Sacketts from completing the construction of their dream home. It is unclear how exactly EPA’s 
assertion of regulatory jurisdiction over the Sacketts would further the Clean Water Act’s 
environmental objectives, especially given that the Sacketts have completed all the necessary local 
permitting. Given the toll this has taken on the Sackett family and the message it sends to small 
landowners across America, isn’t it time for EPA to move on to higher priorities? When will your 
agency’s harassment of the Sacketts cease? 

Response: I believe that it is crucial that we follow the law with respect any statute that EPA 
implements, including the Clean Water Act. I understand that the Agency has taken steps to fully address 
the issues raised in the Supreme Court case that you reference. If confirmed, I commit to looking into this 
important issue. 

2. Over the past couple of years, I have worked with a bi-partisan group of Senators to address the 
Ninth Circuit’s 2011 ruling that forest roads are subject to a mandatory permit requirement under 
EPA’s point source rules. Our legislation would codify into law EPA’s 37-year policy that that 
forest management and associated forest roads are nonpoint sources under the Clean Water Act 
best regulated through state-adopted Best Management Practices. The litigation threatens the rural 
road network which is owned and managed, in large part, by counties, states and federal agencies. 
This is a priority and there is bi-partisan support to address this issue. While the U.S. Supreme 
Court recently ruled favorably on the mandatory permit issue, the court left open the question of 
forest roads as point sources of pollution. How will the agency comply with the recent Supreme 
Court rulings? Do I have your commitment that the EPA will work in cooperation with Congress as 
it develops a statutory fix for forest roads as point sources? 

Response: I look forward to working with Congress on this key issue, if confirmed. In the meantime, 
the Agency will work with states, the forest industry, and other stakeholders to identify best management 
practices that can be used to protect water quality without creating burdensome or costly rules. 

3. The US coordinated framework for the regulation of biotechnology was created to ensure 
environmental protection and consumer safety. This framework is the basis for a science based 
system and along with later laws that apply to EPA, such as the Pesticide Registration 
Improvement Act (PRIA), provide a predictable regulatory pathway across multiple government 
agencies for innovative new technologies to be put in the hands of American farmers. Given this 
Administration’s policy positions supportive of development and use of biotechnology, including 
those articulated in the Bioeconomy Blueprint in April 2012 and commitment to transparency and 
science based decision making, 1 am tronbled by recent delays in the regulatory process and impact 
on our agricultural competitiveness. Rather than embracing the coordinated framew'ork, the EPA 
instead continues to operate under an unwritten policy that resists interagency coordination and 
ignores EPA’s timelines under PRIA. This is especially important with respect to the approval of 
chemistries when they are tied to a deregulation of a biotech trait at USDA. How do you propose to 
deal with EPA’s lack of timely chemistry approval with the respect to biotech traits given the 
administration’s clear position on biotechnology? 

Response: As the Assistant Administrator for the Office of Air and Radiation, 1 have not been involved 
in this issue. If confirmed, I can examine this issue more thoroughly and would be happy to discuss it 
with you in the future. 
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4. Many of our farmers and ranchers are concerned with the recent vigorous efforts by the EPA to 
re-write U.S. environmental policy through administrative rulemaking. Some agricultural interests 
claim that, in several of EPA’s efforts, the emphasis appears to be on ratcheting up a regulatory 
enforcement philosophy, rather than encouraging incentive-driven efforts to address the Nation’s 
water quality challenges. If confirmed, how would you respond to this observation as 
Administrator? Do you believe collaborative, incentive-based approaches to water quality problems 
have merit or would you support a more regulatory compliance approach? 

Response: Senator, my entire career prior to coming to EPA in 2009 has been at the State and local level. 
1 know that in order to make environmental progress, we need to have partnerships with the Stales. I 
believe in an approach where States and the Federal government work together, eollaboratively to solve 
problems. 

5. EPA has historically supported implementation and use of water quality trading as an 
innovative approach to achieve water quality goals more efficiently. As you know, trading is based 
on the fact that sources in a watershed can face very different costs to control the same pollutant. 
Trading programs allow facilities facing higher pollution control costs to meet their regulatory 
obligations by purchasing environmentally equivalent (or superior) pollution reductions from 
another source at low'er cost, thus achieving the same water quality improvement at lower overall 
cost. In Idaho, for example, the Boise River watershed represents a unique opportunity to reduce 
non-point source pollutants coming from area 

agriculture communities to significantly lower costs for downstream municipalities to achieve even 
higher levels of pollution control. Given the success of trading mechanisms in the air program, 
would you support a trading structure for water quality improvements such as in the Boise River 
watershed? If water quality trading does not work everywhere, can the agency prioritize areas 
where water quality trading mechanisms could achieve cost effective environmental results? 

Response: I understand that water quality trading has worked well in numerous circumstances, most 
recently associated with efforts to restore the Chesapeake Bay. The EPA has supported these efforts and 
works closely with states and local agencies who seek to initiate water quality trading opportunities. If 
confirmed, 1 look forward to working with you to learn more about water quality trading opportunities in 
Idaho and how the EPA could support them. 

Crapo 6. The Air Pollution Cost Manual currently used by EFA in estimating costs for regional 
haze and other “best available retrofit technology (BART) determinations was published in 2002. 
Costs for designing, engineering and installing controls obviously have increased significantly since 
then. Given that the current cost manual was published over a decade ago, is it out-of-date? What 
steps are being taken by EPA to update it? Doesn’t the use of an outdated cost manual increase the 
likelihood that EPA is underestimating regional haze compliance costs? 

EPA encourages the use of up-to-date, case-specific cost information. The Control Cost Manual 
and EPA’s Best Available Retrofit Technology (BART) Guidelines state that users of the manual, 
including states when developing regional haze state implementation plans (SlPs) and EPA when 
developing federal implementation plans (FfPs), can and should use more recent and more case- 
specific information provided it is properly documented so that the public and the state can assess 
its relevance and technical validity. 

Crapo 7. EPA uses an air dispersion model, called CALPUFF Version 5.8, to assess projected 
Improvements in visibility from proposed Nox retrofit technologies. How does EPA respond to 
scholarly, peer-reviewed studies asserting that CALPUFF Version 5.8 overestimates visibility 
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improvements? What does EPA need to do to update CALPUFF Version 5.8? Is this underway? 
Why is EPA not allowing the use of more recent versions of CALPUFF, such as Version 6.4? 

EPA has a long-standing practice of, and is committed to, using state-of-the-art models in the 
agency’s efforts to improve air quality and reduce regional haze. EPA solicits and incorporates 
Information and suggestions from the technical expertise in the modeling community as a matter 
of course. To that end, EPA is currently updating CALPUFF Version 5.8 to address issues 
identified by stakeholders and federal partners. EPA is aware of conference presentations that 
have evaluated CALPUFF version 5.8; however, none of these studies are considered scholarly, 
peer-reviewed studies. EPA has committed, as part of a recent grant of a 20 1 1 petition, to 
revising its Guideline on Air Quality Models (published as Appendix W to 40 CFR Part 51) to 
incorporate model(s) or technical approaches, as appropriate, to address chemistry lor assessing 
source impacts on ozone and secondary PM2,5. 

Crapo 8. A large number of plants are expected to retire in 2015/16 - as the economy recovers and 
electric demand recovers. Experts expect regional problems because there are areas not served by 
natural gas pipelines where needed infrastructure may not be able to be put in place in this time 
frame or where replacement plants cannot be permitted and built within this time frame. MISO 
has done an analysis that shows 9% of capacity (12.9 GW' at last estimate) is closing and there is not 
sufficient gas infrastructure to serve existing demand let alone new demand. Did EPA examine 
natural gas availability (via infrastructure such as pipelines and permitting timelines) when you 
issued the utility MATS rule, CASPR and the PM NAAQS and NSPS for GHGs? 

Electric utilifes and electric regulatory bodies, like state public utility commissions, have a wide 
variety of options for meeting electric demand. There are adequate provisions in EPA regulations 
to allow for planning flexibility in response to reliability challenges. EPA conducts detailed 
analysis to support its actions and projects that fuel diversity will be maintained in the future and 
that the full range of electric generating resources will be maintained, helping to ensure 
reliability. This includes coat and natural gas - since natural gas is the primary fuel that responds 
during time of high system demand. EPA analysis has shown that areas experiencing coal 
retirements will also retain signlflcant coal capacity and an adequate mix of diverse generating 
resources. EPA also takes into account the availability of natural gas pipeline capacity to meet 
the needs of natural gas generators when conducting its analyses. 

9. I understand EPA is conducting an evaluation of how well the EDSP Tier 1 screening 
methods and Battery actually performed. 

- If certain methods are found to be flawed or aren’t performing adequately, will EPA make 
the necessary adjustments to the methods or test Battery before requiring additional 
substances to undergo EDSP Tier 1 screening? 

- What challenges does EPA see in this next phase? 

- What lessons has EPA drawn from its impicmeutation of the EDSP program to date? 

Response: As I understand it, the EDSP screening methods are undergoing external peer review. If 
continued, 1 will work to ensure that the endocrine program is on sound scientific footing. 

10. EPA’s endocrine disruptor regulatory program is risk based, which allows EPA to set safe 
levels of exposures based on a determination of both hazard and exposure. 

- Do you agree that a risk-based approach is more scientifically sound than a hazard based 
approach? 

- Do you think this approach provides EPA adequate authority for addressing the “endocrine 
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disrupter” issue? 

Response: My understanding is that the EPA’s endocrine disrupter screening program is a risk based 
program and is statutorily based. If confimied, 1 will work with you and the committee to ensure that the 
endocrine program is on sound scientific footing. 

11. The Definition of Solid Waste (DSW) rule was finalized in December 2008. The rule 
permits certain valuable secondary material streams that are beneficially reclaimed, such as 
spent catalysts and spent solvents, to be excluded from RCRA Subtitle C requirements. The 
reclamation process must be either (1) under the control of the generator of the materials, or 
(2) the materials may be transferred by the generator to another person or company for 
reclamation. The 2008 rule was challenged by the Sierra Club but the case was put in 
abeyance after EPA agreed in a settlement with the Sierra Club that it would reconsider parts 
of the rule. The reconsidered rule was proposed for comment in July 2011. In that rule EPA 
proposed to take away the transfer based exclusion and proposed numerous additional 
requirements and conditions on the recycling and reclamation of valuable secondary 
materials. The 2011 reconsidered proposed rule creates little to no incentive for parties to 
recycle or reclaim secondary materials. Even more problematic, EPA has requested comment 
on subjecting 32 reguiator>' exclusions or exemptions that have been in existence for decades 
and have become part of manufacturing operations, for example, the closed-loop recycling 
exclusion, to a new level of scrutiny, and additional recordkeeping and notification 
requirements. 

- Do you agree that EPA should increase incentives for reuse/recycling, since incentives for 
recycling not only divert hazardous wastes from landfills and incinerators, but also allow the 
manufacture of valuable products? 

- Do you agree that the increased burden of the proposed DSW rule will tend to drive wastes 
that are currently recycled to disposal, which directly conflicts with the foundation of RCRA — 
reduce waste through recycling? 

> EPA is still at the proposal stage on the DSW rule. The proposal does not promote an “all-ofthe- 
above” national energy strategy consistent with the President’s stated objectives. Will 
you commit to reexamine the rule to ensure that it is based on sound scientific data, that it 
will decrease the burden of facility waste management and increase incentives to recycle 
materials to recover valuable waste streams? 

Response: As a former state environmental agency commissioner, 1 know the importance of encouraging 
recycling to reduce waste disposal and the transition to sustainable materials management to support the 
reclamation of valuable secondary materials. If confirmed, I will plan to be actively engaged in EPA’s 
DSW rulemaking efforts. 


12. On March 8, 2011, Senator Lisa Murkowski (D-Alaska) sent a letter jointly addressed to 
Secretary of the Interior Ken Salazar and Secretary of Agriculture Tom Vilsack regarding EPA’s 
planned rulemaking under Section 108(b) of the Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) to impose financial assurance regulations on the 
hardrock mining industry. The letter highlighted the history and effectiveness of the Bureau 
of Land Management (BLM) and U.S. Forest Service (USFS) financial assurance requirements. 
Expressing concern that EPA is moving forward without properly taking into consideration the 
existing financial assurance programs. Senator Murkowski posed a series of questions to 
Secretaries Salazar and Vilsack regarding whether EPA’s rulemaking is warranted. One of 
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those questions asked how many hardrock mining and beneficiation plans of operation had 
their agencies approved since 1990, and how many of those sites were placed on the CERCLA 
National Priorities List (NPL). On June 21, 2011, Robert Abbey, Director of BLM, responded 
that the bureau held $1.7 billion dollars in financial assurances, 659 plans of operations 
authorized by BLM’s Mining Law Administration Program had been authorized since 1990 and 
none of those sites had been placed on the CERCLA NPL. Secretary Vilsack replied on July 20, 
2011 that his department had permitted 2,685 hardrock mines since 1990 and that none of 
those sites had been placed on the CERCLA NPL list. a. Given the response from the 
Departments of Interior and Agriculture, what evidence does EPA have that additional 
financial assurance requirements under CERCLA are warranted for currently operating 
hardrock mining sites? 

Response: EPA's 2009 Federal Register Notice identified classes of facilities within the hard rock 
mining industry as those for which EPA would first develop CERCLA 108(b) financial assurance 
requirements based upon several factors, including the quantities of hazardous substances released to the 
environment and clean up expenditures on these types of facilities. If confirmed, ! can examine this issue 
more thoroughly. 

13. What steps has EPA taken to consider the BLM and USES programs implementing financial 
assurance requirements on the hardrock mining industry to avoid unnecessary and costly 
duplication of existing federal programs? 

Response: It is my understanding that EPA is working with the Bureau of Land Management (BLM) and 
the U.S. Forest Service (USFS). 

14. Additionally, the Western Governors’ Association (WGA) in Policy Resolution 11-4 on 
“Bonding for Mine Reclamation” expressed concern that “a new federal program could not only 
duplicate, but in fact supplant the state’s existing and proven regulatory programs” for bonding of 
reclamation activities for hardrock mining. According to the WGA, “[t]he member states have a 
proven track record in regulating mine reclamation in the modern era, having developed 
appropriate statutory and regulatory controls, and are dedicating resources and staff to ensure 
responsible industry oversight.” The WGA sent this policy resolution to EPA on Aug. 10, 2010, 
asking the agency to work in partnership with the states on this issue, c. What has or is EPA doing 
to learn about and address the state pre-emption concerns voiced by the WGA in advance of issuing 
a proposed rule? Has EPA formally reached out to the WGA to forge a partnership on this issue? 

Response: Having worked for state government. I understand the importance of working with our state 
agency partners. It is my understanding that EPA is reaching out to states, including states in the Western 
Governors’ Association, to discuss the interaction of a Section 108(b) rule with existing state hard rock 
mining slate financial responsibility programs. If Fm confirmed, I commit to work with States and other 
stakeholders on this issue. 

15. On April 9, 2013, EPA notified my office that the Agency is suspending its action to compel my 
constituent, Tru Prodigy, to change its product trade name that was previously approved by the 
Agency and that is similar to trade names used by manufacturers of comparable products. I 
presume no further agency action will be taken ou this matter, especially in light of the significant 
sums invested by Tru Prodigy to support its product trade name following the Agency’s initial 
approval. 

a. Will you assure me that my office will be informed in advance of any action to change its 
position on this matter, that any new policy would apply uniformly to all trade names of a 
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similar nature, and that any entity using a ti^dc name previously approved by the EPA will 
not be forced to abandon use of that name? 

Response: If confirmed, I assure you that your office will be informed in advance of any such actions. 


Senator Wicker 

Wicker 1. Should our nation^s steady progress in making reductions to air pollution be considered 
in the NAAQS revision process? 

While great progress has been made in achieving national air quality standards, air pollution levels 
remain unhealthy in numerous areas of the country. The Clean Air Act requires EPA. every five 
years, to review the body of scientific evidence on the effects of air pollution on public health and 
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welfare, and, based on that, determine whether to revise the standards to meet the requirements of 
the Act, 

Wicker 2. NAAQS regulations are purely to benefit public health and not economic cost, but has 
the EPA considered how health is negatively impacted by the job losses caused by these 
regulations? 

The over 40-year history of the Clean Air Act is one in which reducing harmful air pollution has 
gone hand in hand with economic growth and job creation. EPA's mission is protecting 
Americans from pollution and its adverse health and environmental effects, including through 
implementation of Clean Air Act’s requirements in accordance with the law and the best available 
science. Congress mandated that the NAAQS be set based on a scientific assessment of the 
effects of relevant air pollution on public health and w'elfare. The air quality standards must be 
set based on science without regard to costs of implementing pollution controls to achieve the 
standards. Costs are considered during implementation of the standards. 

Wicker 3. Will you be accepting comment on maintaining the current ozone standard once you 
propose the new rule? Do you believe It is appropriate to consider only new proposals that lower 
the current standard? Doesn’t that prevent EPA from considering science showing that the current 
standard or even a higher standard is sufficient to maintain public health? 

As with prior NAAQS rulemakings, (he public w'ill have the full ability to comment on all 
elements of EPA's proposal and provide EPA with views on whether to retain or revise the 
current ozone standard. 


Wicker 4. Can the President tell EPA w here to set national ambient air quality standards based on 
policy considerations? 

a. Since the President directed EPA not to reconsider the 2008 ozone standard, can he also direct 
EPA to take additional time to consider revisions to NAAQS? 

The Clean Air Act requires EPA periodically (every five years) to review the body of scientific 
evidence on the effects of air pollution on public health and welfare, and based on that determine 
whether to revise the standards to meet the requirements of the Act. In the rulemaking to 
reconsider the 2008 ozone NAAQS, the President did not instruct EPA where to set the ozone 
standard; instead, his request concerned the timing of the reconsideration, which is a separate 
rulemaking from the ongoing, five-year periodic review 

On September 2, 201 1, President Obama issued a statement on the ozone NAAQS, noting that 
EPA was engaged in updating its review of the science underlying the 2008 ozone NAAQS. as 
part of the ongoing periodic review of the Ozone NAAQS. and requested that EPA withdraw 
froni interagency review the draft final rule addressing the reconsideration of the 2008 ozone 
NAAQS, On that same day. the Office of Management and Budget (0MB) returned to EPA the 
draft final rule, stating that "'the draft final rule warrants [the Administrator's] reconsideration.” 
Letter from Cass R. Sunstein, OMB, Administrator, Office of Information and Regulatory Affairs 
to Administrator Lisa R. Jackson, EPA. In returning the rule, OMB stated that President Obama 
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had requested that the draft rule be returned as he did “not support finalizing the rule at this 
time.” 

Consistent with the President’s statement, EPA is continuing with its statutorily mandated 
periodic review of the 2008 ozone NAAQS. in that ongoing review, EPA will consider the 
current state of the science, which will include the new science not considered as part of the 2008 
rule, as well as the science taken into account in previous reviews. Given that, EPA intends to 
conclude its rulemaking on reconsideration of the 2008 ozone NAAQS in conjunction with its 
ongoing review of the ozone NAAQS. 

Wicker 5 How do you view the importance of input from the states when formulating standards 
and reviewing implementation? 

In the Clean Air Act, Congress established a system under which EPA and states each have 
important roles in setting standards and implementing the Act. Dialogue and partnerships with 
States are an important part of EPA’s efforts to reduce air pollution under the Clean Air Act. 1 
have learned from experience, including my experience working for state governments, that 
working closely with stakeholders, including state government partners, can lead to better 
programs. If I am confirmed, EPA will continue to work with states and other stakeholders under 
the Clean Air Act to reduce air pollution and the damage that it causes. 

Wicker 6. If you do lower the standard for ozone, what will be the compliance burden on the states? 

Implementation of the NAAQS will be achieved through a combination of state plans and federal 
measures. The states' obligations are set forth in Title I of the Clean Air Act. 

Wicker 7. Do you believe that the NAAQS review and Implementation process will ever catch up to 
Its statutory 5 year deadlines for review? What steps would you take to have the timing of the 
NAAQS program comply with the Clean Air Act? 

EPA is continuing to work to streamline its NAAQS review process in order to comply with the 
five-year review cycle established in the Clean Air Act. The agency's goals are to maximize the 
efficiency and transparency of the process while maintaining its scientific and technical depth and 
integrity 

Wicker 8. Please identify language in Section 109 of the Clean Air Act that specifically prohibits the 
consideration of costs in the setting of National Ambient Air Quality Standards? 

T he U.S. Supreme Court held in Whitman v. American Trucking Associations, 531 U.S. 457 
(2001), that in setting national ambient air quality standards that are requisite to protect public 
health and welfare, as provided in section 109(b) of the Clean Air Act, the EPA may not consider 
the costs of implementing the standards. The Court’s reasoning is found at 53 1 U.S. 464-472. 

Wicker 9. As part of the standard setting process, is EPA prevented from comparing the health and 
other effects of a considered NAAQS standard with the health and other effects of unemployment 
and economic dislocation? 

In Whitman v. American Trucking Associations, 53 1 U.S. 457 (2001), the Supreme Court held 
that EPA may not consider the costs of implementing the standards in setting NAAQS that are 
requisite to protect public health and welfare, as provided in section 1 09(b) of tbe Clean Air Act. 
The Court rejected the argument that EPA could consider costs of implementation because health 
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and other effects could stem from implementation strategies. Although the ERA cannot consider 
the costs of implementing the standards when setting the NAAQS, the Clean Air Act gives state 
and local officials in nonattainment areas the ability to consider several factors, including 
employment impacts and costs of controls, when designing their state implementation plans 
(Sips) to implement the NAAQS. Likewise EPA has discretion to consider costs in many of the 
Clean Air Act provisions authorizing EPA to set standards to control emissions. 

Wicker 10. Leaving aside the question of cost, how docs EPA assess the health benefits associated 
with economic dislocation caused or likely to be caused by the new standards? How arc they 
quantified when making health-based assessments for revised National Ambient Air Quality 
Standards? 

The over 40-year history of the Clean Air Act is one in which reducing harmful air pollution has 
gone hand in hand with economic growth and job creation. EPA’s benefits assessments focus on 
the benefits associated with reductions in air pollution. EPA acknowledges in the regulatory 
impact analyses that there are unquantified benefits and disbenefits that are not included in our 
estimates of total net benefits. 

Wicker 11. How will you work with the CDC and others outside the agency to ensure you are using 
the ver>^ best science before you set the new ozone standard? 

EPA is committed to using the best available science in its NAAQS reviews, which is why the 
process ensures extensive peer-revievv by EPA's Clean Air Scientific Advisory Committee and 
public comment on the Integrated Science Assessment (ISA), the Risk and Exposure Assessments 
(REAs) and the Policy Assessment (PA), which the agency relies upon in making judgments on 
the current and potential alternative standards. CDC has been involved in the ongoing Ozone 
NAAQS review. 

E-IS / Ethanol 

Earlier this year I introduced with Senator Vitter a bill to reverse an EPA regulation (hat would 
lead to an increase in the amount of ethanol in gasoline. Ethanol is less energy efficient than oil and 
adds to the cost consnmers pay at the pump. Furthermore, many environmental organizations have 
raised concerns about the increased inputs of energy, pesticide.s, and fertilizer needed to grow more 
corn for ethanol production. World hunger organizations have raised concerns about the 
mandate's effect on food prices. If ethanol production is a profitable venture, some claim it should 
not need to be mandated. 

12. Can you justify why we should continue mandating the use of ethanol? 

Response; EPA implements conventional and renewable fuels and fuel additives regulations and 
programs as required under the Clean Air Act. passed by Congress. 

13. The last administrator clearly took on the role of promoting the ethanol industry. Do you 
believe your role as administrator is to promote one industry over others, or that decisions should 
be made that consider the protection of the environment and the economy? 

Response: EPA implements conventional and renewable fuels and fuel additives regulations and 
programs as required under the Clean Air Act. EPA does not promote any specific industry. 
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Wicker 14. EPA has granted a waiver to California for its Zero Emission Vehicle (ZEV) program. 
As a general matter, what is your view on sales mandates, i.e., using environmental laws as 
authority to require that automakers sell a certain number of a particular type of vehicle? 

Wicker 15. Do you believe that a manufacturer should be required to sell the mandated vehicles at 
a loss if that is the only way to meet the required Government sales volume? 

Wicker 16. What is EPA’s role In assessing the efforts of states that adopt this program to create 
the infrastructure, incentives, and other mechanisms that will help this program be successful? 

Response to questions 14, 15 and 16: EPA’s waiver decisions are governed by the Section 209(b) 
of the Clean Air Act, which requires the agency to grant a waiver request from California unless 
the Administrator makes any of the following three findings: 

• California’s determination that its standards, in the aggregate, are at least as protective of 
public health and welfare as applicable federal standards is arbitrary and capricious, 

• California does not need its standards to meet compelling and extraordinary conditions, 
or 

• California’s standards and accompanying enforcement procedures are not consistent with 
section 202(a) of the Clean Air Act. 

Wicker 17. What recourse do automakers have if EPA does not exercise this oversight? 

The automakers have supported one national vehicle program, and harmonization of federal 
greenhouse gas and criteria emission vehicle standards with California standards. EPA’s role in 
providing a waiver for California is governed Section 209(b) as described above. 

Wicker 18. EPA recently mandated a third-party certification regime for products in order to 
participate in the ENERGY STAR program. This appears to be an effort to address concerns 
raised in a 2010 GAO report. 1 am concerned the EPA's response is overly broad and attempts to 
use a one-size-fits-all approach to a program with over 60 diverse product categories. Will you 
closely review these changes, specifically the addition of the third-party certification process, and 
meet with industry stake-holders to discuss the real impact of these regulatory changes? 

Yes, EPA continues to monitor the new third-party certification process, working with EPA- 
recognized certification bodies and industry stake-holders on an ongoing basis to minimize 
adverse impacts. 

Wicker 19. Will you ensure that a consensus-based process is utilized, as accredited by the 
American National Standards Institute, to safeguard transparency and fairness in any changes to 
and development of the ENERGY STAR program? 

In changing or developing new elements of the ENERGY STAR program, EPA remains 
committed to an open and transparent process that actively engages stakeholder input. 
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Wicker 20. What is EPA’s plan for product categories to "test-out" of the new testing mandates 
based on their compliance track record? 

EPA is open to adjusting aspects of the ENERGY STAR third-party certification program, in 
consultation with our industry partners, as our experience with it grows. 

Water Issues 


21. In 1941, Congress authorized the Yazoo Backwater Project to protect the Delta area of 
Mississippi from flooding on the Mississippi River. This project included a combination of levees, 
drainage structures, and pumps. When the time came to complete the final component of the 
project, backwater pumps to protect homes and agricultural lands, EPA vetoed its construction. 
How does the construction of a pump, that would complete the Yazoo Backwater Project to protect 
vulnerable Mississippians from catastrophic flooding, differ from pumps constructed in Louisiana 
following Hurricane Katrina? 

Response: I am not familiar with the issues associated with the proposed Yazoo pumps or the veto 
decision made in the previous administration. If confirmed, however, I am eager to learn more and to 
understand better what options may be available for providing Mississippians with flood protection. 

22. How could EPA be more transparent in the decision-making process for situations like the 
Yazoo Backwater Project, so a congressional hearing is not required to learn what the differences 
are between the proposed pump project in my state and the important pump projects that were 
constructed in other states? 

Response: Opportunities for public participation and transparency are key elements for any agency as we 
establish policy and develop regulations. I am not familiar with the details of the Yazoo Backwater 
project, but, If confirmed, I am eager to learn more and to understand better what options may be 
available for flood protection. 

23. Much of your time at EPA has been spent directing the office of Air and Radiation overseeing 
regulations pertaining to the Clean Air Act. As Administrator of EPA you wonld oversee a 
significant amount of regulations and policy development under the Clean Water Act. 

How would you approach balancing our nation’s economic recovery and growth with commonsense 
policies to ensure Americans have clean water? 

Response: Yes, my time at EPA thus far has been spent focused largely on issues related to 
implementation of the Clean Air Act. I agree with you that administration of agency programs requires a 
commonsense approach that works to protect public health and the environment as well as jobs and the 
economy. If confirmed, I look forward to benefiting from your experience and advice regarding the 
Clean Water Act and implementing the law with fairness, predictability, and common sense. 

24. How would you interact with states when updating or developing water regulations, such as 
determining numeric nutrient standards for the Mississippi River and Gulf of Mexico? 

Response: I have experience working in a state agency and understand the importance of an effective 
partnership between federal and state programs. If confirmed, I will rely e.xtensively on my slate 
background to assure that CWA requirements, such as the water quality standards program, are 
effectively implemented as partnerships and that reflect the specific circumstances present in each slate. 
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25. Do you agree that States should be able to provide meaningful input and direct the development 
process of water regulations with the assistance, not coercion or threat by EPA? 

Response: Yes, 1 agree. 

26. Across Mississippi and the country, many small towns and municipalities have come under 
pressure by EPA to upgrade their wastewater treatment facilities by more stringent water 
regulations. A significant and pervasive problem is that many of these towns do not have the tax 
base or means to meet the cost of upgrading their wastewater systems. However, not acting could 
result in harsh lines imposed by EPA. 

Does the concept of imposing fines on small towns across the country^ for not upgrading water and 
wastewater facilities - when they have no capital or means to do so - make sense? 

Response: I am not as familiar with Clean Water Act issues but, if confirmed, I look forward to better 
understanding these concerns and improving the manner in which we implement our programs. I look 
forward to working with you to identify opportunities to increase flexibility for small communities so 
they may focus tight resources on infrastructure improvements that yield the greatest results. This is a 
commonsense solution we can work together to apply in communities in Mississippi and across the 
nation. 

27. What options could EPA offer to small towns and rural communities to realistically help them 
achieve cleaner water standards besides imposing lines? 

Response: I share your interest in working to increase flexibility and improve opportunities for small 
towns and rural communities to achieve their clean water goals. 1 believe a key is to allow communities 
to establish cost effective priorities based on results that achieve the greatest clean and safe water return 
on their investments. If confirmed, 1 look forward to working with you and communities in Mississippi to 
achieve cost effective and common sense solutions to their aging infrastructure concerns. 

28. Why has the Administration proposed cutting funding from Drinking Water and Clean Water 
state revolving funds, in the amount of $472 million, when localities depend on this funding to help 
maintain and upgrade critical water infrastructure? 

Response: Senator, I share your view that the Drinking Water and Clean Water SRF are crucial for our 
States. I understand that the American Recovery and Reinvestment Act made a major investment into 
these funds. If confirmed, I will continue to work with States on water infrastructure. 

29. Can the cost-savings of this cut to state revolving funds be found elsewhere within EPA’s budget 
that would not significantly impact rural communities? 

Response: Senator, I am not familiar with the entirety of the EPA budget request. If fm confirmed, I 
would work to ensure that the proper emphasis is given to the crucial issue of infrastructure. 

30. In reference to the EPA’s recent letter to the U.S. Army Corps of Engineers (USACE), Mobile 
District, related to the Port of Gulfport Harbor Expansion project: Are you aware that the Port of 
Gulfport (hereafter referred to as “the Port”) is currently undergoing an EIS review of its 
expansion plan? 

Response: Please see response to question 40. 

31. Are you aware that the EIS process is well underway, and in fact is almost half complete? 
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Response: Please see response to question 40. 

32. Are you aware of the projects that Region 4 NEPA Chief, Heinz Mueller, has recommended the 
USAGE look at includes the cumulative impacts of the Port expansion project, the proposed MS 
DOT Hwy 601 project, and a separate project apparently called the “Domain at Prime Centre”? 

Response: Please see response to question 40. 

33. Is Region 4 aware that the ongoing EIS process for the Port expansion is currently reviewing 
cumulative impacts? 

Response: Please see response to question 40. 

34. Are you aware that the “Domain at Prime Centre” project is in no way a part of the Port 
expansion project, that it has no ofTicial sanction from the Port, that it Is not contemplated in any 
future expansion plans of the Port, and that any claims to the contrary are purposefully misleading 
and in direct conflict with what has been communicated by the Port and the State to the developers 
of that property? 

Response: Please see response to question 40. 

35. Please explain why the EPA is attempting to utilize the EIS process of the Port expansion to 
advance the special interest request of a developer. 

Response: Please see response to question 40. 


36. Can you share all written communications and a list of meetings, with attendees and purposes, 
between Region 4 and/or EPA HQ employees with representatives of the “Domain at Prime 
Centre?” 

Response: Please see response to question 40. 

37. Please explain what Mr. Mueller meant in the aforementioned letter by: “...the EPA 
recommends the use of both regulatory and non-regulatory approaches in an effort to better 
evaluate the cumulative impacts of these projects...?” 

Response: Please see response to question 40. 

38. Are you of the opinion that the process used by the USAGE and governed by law and 
established regulations are somehow insufficient and requires “non-regulatory” additions? 

Response: Please see response to question 40. 

39. What other “non-regulatory” review processes are currently being promoted by EPA and will 
you attempt to push “non-regulatory” efforts in regulatory processes if you are confirmed as 
Administrator? 

Response: Please see response to question 40. 
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40. Please explain why EPA’s Region 4 has suggested the Partnership for Sustainable Communities 
be engaged in an EIS process for a project that proposes the expansion of a port terminal into the 
Mississippi Sound and a deepening of the federal channel? 

Response (to 30-40): I am not familiar with the issues surrounding the Port of Gulfport Harbor, but if! 
am confirmed I look forward to working with you and with EPA's Region 4 office in Atlanta to belter 
understand the situation. 
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Senator Boozman 


SDWA (Electronic Water Quality Reports) 

Historically, most water utilities have sent hard copies of annual water quality reports to their 
customers through the postal mail, at a cost of millions of dollars per year. During the 
112th Congress, I was pleased to be the lead original cosponsor of S. 1578, the “End Unnecessary 
Mailers Act,” with Senator Toomey. We were joined on this legislation by Senators Casey, Harkin, 
Pryor, and several others. Our bill would have given most community water systems the option to: 
(1) mail the annual consumer confidence report on the level of contaminants in the drinking water 
purveyed by that system to each customer (required under current law); or (2) make such report 
available on the system’s website and, upon request, by mail. S. 1578 would have required a system 
that elects the latter to provide customers notice, in the manner elected by the customers to pay 
their bill, of such report's availability and that the system has remained in compliance with 
maximum contaminant levels. S. 1578 did not pass last year, but in January 2013 it was rendered 
unnecessary following EPA’s “Retrospective Review of Existing Regulations,” when the EPA issued 
an “interpretive memorandum” and determined that water utilities may stop mailing hard copies 
of the reports if they appropriately notify customers of their availability on the Internet, and mail 
customers a hard eopy upon request. This decision actually increases transparency, by making 
more reports available online and in hard copy, and It allows utilities to spend resources cleaning 
our water, instead of printing and mailing unnecessary mailers to citizens who would often rather 
be notified and review reports electronically. I strongly support this EPA action. Question: If 
confirmed, will you support the EPA^s interpretive memorandum on this issue? 

Response: Yes, if confirmed, I will support the implementation of the interpretive memo on this issue. 

Safe Drinking Water Act (SDWA) - MCL 

EPA is considering regulating several naturally occurring contaminants found in drinking water 
that originates as groundwater or surface waters. Some have suggested that EPA regulate these 
contaminants to low levels because they can cause cancer at high levels. However, regulation at low 
levels would raise technical feasibility and implementation cost challenges. Given the potentially 
enormous compliance burdens on water utilities throughout the U.S., reasoning would lead to EPA 
redirecting some of its research budget to conduct health-based studies of these naturally occurring 
substances - before regulating them. The studies would determine whether naturally occurring 
levels of these substances affect human tissues in the same way as high levels do in experimental 
animals. I recognize these types of studies are time intensive, are expensive to undertake, and 
involve sophisticated scientific protocols and analyses. At the same time, I think we all recognize 
that the costs of over-regulation are likely to dwarf the costs of a very good research program to 
answer the relevancy question of high-dose animal studies for the public. 

2. Why has EPA not lead such a research effort that would have broad applicability for public 
health and will you commit your leadership at EPA to implementing such a program? 

Response: Please see response to question 3. 

3. What incentives do you believe are needed for EPA to encourage the regulated community to 
invest research dollars in providing the agency highly relevant information illuminating the 
mechanisms of toxicity of substances in order for EPA to make better regulatory decisions? 
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Response (to 2 and 3): These are very important questions that address issues associated with 
implementation of EPA's Safe Drinking Water Act responsibilities with which 1 am not yet familiar. If 
confirmed, I will look forward to further discussing these concerns with you and to better understand 
options available under the SDWA to respond to them. I strongly share your interest in providing 
leadership on these key questions. 

4. Petitions to ban or restrict the use of ammunition and tackle containing lead components for use 
in hunting, fishing and shooting continue to arise. The EPA has correctly denied these petitions in 
the past. If you are confirmed, will you uphold EPA's decision that it docs not have authority 
under the Toxic Substances Control Act (TSCA) to regulate ammunition and fishing tackle? 

Would you support efforts to amend TSCA in order to provide additional reassurances that the 
EPA does not have the authority to regulate traditional ammunition with lead components and lead 
fishing tackle? 

Response: Senator, I understand that EPA has denied petitions to regulate ammunition and fishing 
tackle. I have no position on Congressional efforts to codify that denial. 

5. In March 2011, EPA issued a document that said states should take the lead in addressing 
nutrient pollution. Some states took the agency at its word and have developed robust plans for 
reducing nutrient loading into waterways. Despite state actions that will actually reduce nutrient 
loading, EPA still is pressuring states to waste resources on trying to develop scientifically 
defensible numeric nutrient criteria - an effort that failed in Florida and is proving equally 
challenging elsewhere. Will you commit that EPA will not try to force states to agree to a schedule 
for adopting numeric nutrient criteria, particularly if they are already taking other actions to 
address nutrients? 

Response: 1 believe that States should take the lead, with respect to numeric nutrient criteria. If 
confirmed, I commit to working with States to find innovative solutions to pressing water quality 
challenges. 

6. 1 am told that EPA is linking the federal assistance that Congress appropriates to fund state 
water quality programs to state commitments to a timetable for the development of numeric 
nutrient criteria. Congress has not authorized these conditions on funding. Will you commit that 
EPA will not use congressionally appropriated funding to black mail states into taking actions that 
are not required by the Clean Water Act, including the development of numeric nutrient criteria to 
replace legally adopted, EPA-approved, narrative nutrient criteria? 

Response: While I am not familiar with this specific issue, 1 commit that the Agency will not take any 
action that would be inconsistent with the Clean Water Act if ! am confirmed. 1 believe that States should 
be in the lead, with respect to numeric nutrient criteria. 

7. In 2012, the Secretary of the Interior signed Secretarial Order 3321, establishing the National 
Blueways System (NBS). According to the Department of the Interior, the NBS was established to 
recognize large river systems conserved through diverse stakeholder partnerships and to promote 
cooperation in support of economic development, natural resource conservation, outdoor 
recreation, and education in these river systems. Secretary Salazar has written that the NBS is 
“locally-led, voluntary and non-regulatory.” Accordingly, I have been pleased to see that the EPA 
is not participating in the NBS program. If confirmed, would you maintain EPA's non- 
participatory status in the National Blueways System? 
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Response: I am not familiar with this Department of Interior program. However, if confirmed, I will 
certainly review it before any decision is made regarding participation. 
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Senator Fischer 


Spill Prevention. Control, and Countermeasure (SPCC) Plans 

1. In order to comply with the Spill Prevention, Control, and Countermeasure (SPCC) rule for on- 
farm fuel storage, EPA officials have said farmers and ranchers need to determine if fuel storage on 
their farm and ranches “would reasonably be expected” to discharge oil into waters of the United 
States. If so, they are then subject to the rnle. But when questioned, EPA officials have refused to 
further define the phrase “reasonably be expected” and only say farmers and ranchers should 
consider a worst case scenario. Could you help my constituents by better defining when a 
“reasonable expectation” exists? If a farmer determines a reasonable expectation for a spill to 
reach waters does not exist, what criteria will EPA use to evaluate whether they agree with a 
farmer’s determination? What certainty do farmers and ranchers have that their determinations 
will be agreed to by EPA if inspected? 

(a) Does agriculture have a history of large oil or fuel spills? 

Response: As the Assistant Admini.strator for the Office of Air and Radiation, I have not been involved 
in this issue. If confirmed, 1 will commit to helping ensure the EPA’s oil spill prevention program offers 
and welcomes an open discussion with the farming and ranching sectors. 


b) If not, why did EPA seek to include farms and ranches in the SPCC regulation? 
Response: Please see response to (a). 

(c) How does EPA justify the possibly significant compliance cost to farmers and ranchers 
given the lack of history of spills? 

Response: As a former state environmental agency commissioner, 1 know the importance of preventing 
oil spills from contaminating water resources. If confirmed, 1 will commit to helping ensure the EPA’s 
oil spill prevention program offers and welcomes an open discussion with the farming and ranching 
sectors. 


2. Because of the SPCC regulation, I have heard farmers and ranchers are now buying smaller fuel 
tanks in order to avoid the high cost of compliance. The smaller tanks mean that fuel delivery 
personnel would likely need to deliver fuel more often (at a higher cost to the farmer) in order to 
meet the needs of their customers. Would you agree that large fuel trueks making more trips and 
spending more time on the road not only increases the potential for a spill from those trucks, but 
also increases the environmental impacts because of the increased time spent on the road? 

Response: If confirmed, I commit to learning more about the issue of fuel tank replacement in the 
farming and ranching sector and will provide you with information resulting from EPA review of this 
issue. 

Concentrated Animal Feeding Operation tCAFO) Data Release 

3. In 2011, the Department of Homeland Security (DHS), U.S. Department of Agriculture (USDA), 
EPA, and others engaged in discussions with the Office of Management and Budget’s Office of 
Information and Regulatory Affairs with regard to information sought by EPA through its 
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proposed Clean Water Act Section 308 Concentrated Animal Feeding Operation Reporting Rule. 
At that time, food and agriculture stakeholders, including DHS and USDA, raised concerns related 
to biosecurity of the facilities about which information was to be collected and compiled. Concerns 
were expressed that such information, available in a single publically accessible database, 
constituted a potential threat to the security of the animal feeding operations listed in the database 
and even a potential threat to the owners/operators living in close proximity to the operations. At 
the hearing, you stated, not familiar with this database.^’ So, 1 would like to ask again, for the 
record, will you commit to not developing, contracting for, or implementing a national animal 
feeding operation database during your tenure, should you be confirmed as Administrator? 

Response: As the Assistant Administrator for Air and Radiation, 1 have not had the opportunity to 
become familiar with the database in question. However, I share your concerns about the protection of 
our nation’s food supply, and I commit to you that if confirmed, I will take a closer look at this issue and 
will work with you on this and other agricultural issues going forward. 


CAFQ Clean Water Act Permits for “Dust and Feathers^^ 


4. It is my understanding that EPA has been issuing enforcement orders compelling livestock and 
poultry farmers to seek a federal Clean Water Act permit for small, incidental amounts of dust, 
feed, feathers, and manure on the farmyard that could be washed away by rainwater, even if the 
farm is located a long way from any stream. 

Do small amounts of dust, feathers, and manure found on any livestock farmyard require a federal 
Clean Water Act permit when washed by rain into a stream, or Is this ordinary agricultural 
stormwater specifically exempted from regulation by the Clean Water Act? 

Response: As the Assistant Administrator for the Office of Air and Radiation. \ have not been involved 
in the regulation of stormwater from poultry and livestock operations under the Clean Water Act. Your 
question raises very important issues about the commonsense implementation of the Act and appropriate 
application of existing agricultural exemptions. If 1 am confirmed. I will work with you to better 
understand these issues and to identify options for fairly and effectively responding to them. 


Electric Utility Issues 

5. Since 2009 EPA has issued or proposed over 2,900 pages of greenhouse gas regulations and you 
have stated in the past your intent to pursue a '^deliberate, common sense approach*'[l] to 
regulating carbon. However, I am concerned that there arc inconsistencies with this statement and 
EPA’s actions. For example, EPA entered into a consent decree to issue greenhouse gas New 
Source Performance Standards for existing units by May 26, 2012. Yet EPA has not clearly stated 
its plans regarding regulation of existing fossil fuel power plants. I represent a state that gets 
approximately 70% of its electricity from coal. How do you reconcile these inconsistencies, and can 
you please explain what the plan really is? 

With regard to power plants, EPA is still in the process of reviewing comments submitted in 
response to the proposed carbon pollution standard for new power plants and is not currently 
developing any existing source GHG regulations for power plants. It should be noted for the 
record that a significant portion of the regulations to which your question refers are those 
addressing greenhouse gas emissions from light-duty vehicles for model years 2012-2016 and 
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2017-2025 and from heavy-duty vehicles from 2014-2018. As 1 stated in my testimony before 
the Committee, these common-sense regulations will achieve substantia! oil savings and 
consumer cost savings, while dramatically reducing greenhouse gas emissions. Other relevant 
regulations include those implementing the congressionally mandated greenhouse gas reporting 
program, which helps to provide the general public, industry and policymakers with transparent 
information with regard to greenhouse gas emissions. 

6. Issuing proposed greenhouse gas (GHG) New Source Performance Standards for new and 
existing power plants carries an additional burden, insofar as these regulations are deemed to be in 
effect when proposed, not when finalized. Done Incorrectly, just proposing these rules has 
significant negative consequences for our economy. Will you commit that when the EPA is ready to 
address GHGs from existing fossil fuel power plants, it will issue an Advanced Notice of Proposed 
Rulemaking (ANPRM) that includes substantive content and a record backing up the proposal to 
allow industry and others to fully comment on EPA’s contemplated approach before moving 
forward with a proposal? 

EPA is not currently developing any existing source GHG regulations for power plants. In the 
event that EPA does undertake action to address GHG emissions from existing power plants, the 
agency would ensure, as it always seeks to do, ample opportunity for Stales, the public and 
stakeholders to offer meaningful input on potential approaches. 

7. Regarding impacts from final, proposed, and expected EPA regulations on coal-fired generation, 
please explain the significant differences on coal-fired generation shutdown projections between the 
EPA projections and industry expert organizations projections, such as those from FERC, NERC, 
ElA, and others. 

A number of economic factors influencing retirements well beyond EPA’s clean air rules are 
included in these non-EPA figures. Bixternal analysis, , including GAO'’*\ CRS"'*', the Bipartisan 
Policy Center**'', and Analysis Group**'" have found that decisions to retire some of the country’s 
oldest, most inefficient, and smallest coal- fired generators are driven in large part by economic 
factors — primarily low natural gas prices, relatively high coal prices, and low regional electricity 
demand growth. Because EPA’s power sector analyses look at the effects of its rules alone to 
evaluate incremental impacts, EPA's analyses are not comparable to other assessments that also 
take into account broader economic factors. 


8. How will you assure us that the finalized greenhouse gas New Source Performance Standards for 
new coal fired power plants will address the concerns that the standards be technically achievable 
and cost effective? 


Government Accountability Office - "EPA Regulations and Electricity; Better Monitoring by Agencies Could 
Strengthen Efforts to Address Potential Challenges" httD://www.gao.eov/asset5/600/592542.Ddf 
Congressional Research Service - "EPA’s Regulation of Coal-Fired Power: Is a "Train Wreck" Coming?" 
http://in5ideeDa.com/iwpfile. htmi?file=aue2011%2Fepa2011 1545.Ddf 

Bipartisan Policy Center - "Environmental Regulation and Electric System Reliability" 
http://bipartisanpolicv.ore/librarv/report/environmental-regulation-and-eiectric-svstem-reiiabiiitv 
Analysis Group - "Why Coal Plants Retire" 

http://www.analvsiseroup.com/uploadedFiies/News and Events/News/2012 Tierney WhvCoalPlant-sRetire.pdf 
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In response to its proposal, EPA received extensive public comment, much of it addressed to 
issues related to technical achievability and to cost. The agency is evaluating those comments 
and will take those comments fully into account before issuing a final rule. Any final rule that 
EPA issues will reflect the agency's best analysis of cost and achievability. 

9. What are your plans to lead the EPA in the forthcoming development of the carbon dioxide New 
Source Performance Standards for existing power plants? How would you assure these new 
standards will be technically achievable and cost efTective for existing coal fired power plants? 

EPA is not currently developing any existing source GHG regulations for power plants, but if the 
agency does undertake existing source guidelines, it will ensure that they meet the Clean Air Act 
requirements of achievability and cost considerations. 

10. How would you assure the upcoming EPA proposed rules to tighten the Clean Water Act 
power plant effluent discharge standards are reasonable, technically achievable, and cost effective 
for all fuel types? 

Response: As you know, i have worked hard to make sure that we carefully monitor the design and 
implementation of EPA’s air pollution rules to keep costs reasonable. If confirmed, I look forward to 
working to ensure that requirements and implementation of rules like the Clean Water Act power plant 
effluent discharge standards are reasonable, technically achievable, and cost effective. 

1 1 . In your experience and opinion, do you believe states do a good job of protecting state and local 
environments? Do you believe the states have the first responsibility to develop environmental 
compliance plans? If so, how would you explain the EPA’s recent efforts to put Federal 
Implementation Plans in place prior to allowing the States to implement their State Implementation 
Plans? 


My experience Is that states and EPA need to work together to protect the environment. This is 
the approach taken in the Clean Air Act, which gives both states and EPA authorities and 
responsibilities to provide clean air and protect public health. As discussed below, EPA has a 
mandatory duty under the CAA to promulgate a FIP in certain circumstances that are required by 
law when a state does not meet its SIP obligations under the CAA. In practice, EPA strives to 
avoid situations in which a FIP is necessary. EPA's strong preference is for states to develop and 
submit their own SIPs that meet CAA requirements, and EPA works with states to help them to 
develop approvable SIPs in order to avoid a FIP in the first instance or to replace a FIP with an 
approvable SIP as soon as possible. 

The use of a SIP call or a FIP is governed by the provisions of the Clean Air Act. Under section 
1 10(c), the EPA is legally required to issue FIPs in two specific circumstances: 

1 . If EPA finds that the state failed to make a required SIP submission that is complete 
(including failure to make any SIP submission whatsoever), or 

2. If EPA disapproves a required SIP submission in whole or in part. 
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EPA’s legal obligation to promulgate such a FIP only ends if the stale makes, and EPA fully 
approves, the required SIP submission before the promulgation of the FIP. EPA does not have 
legal authority or a legal obligation to promulgate a FIP in other circumstances. 


Coal Ash 


12. What is EPA doing to encourage the recycling of coal ash? As Administrator, will you help the 
growth in coal ash recycling resume by at least taking the threat of a hazardous waste designation 
off the table? 

Response: It is my understanding that as part of a recent proposal to reduce pollution from steam electric 
plants, EPA also announced its intention to align that proposed rule with the proposed coal ash rule and 
stated that such alignment could provide strong support for a conclusion that regulation of CCR as non- 
hazardous could be adequate. The two rules would apply to many of the same facilities and would work 
together to reduce pollution associated with coal ash and related wastes. EPA is seeking comment from 
industry and other stakeholders to ensure that both final rules are aligned, if confirmed, I would continue 
to work to ensure that these two proposed rules are appropriately coordinated. 

Regulatory Certainty for Animal Feedin 2 Operations 

13. Livestock and poultry operations are seeking regulatory certainty on the applicability of the 
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA, the 
Superfund law) and the Emergency Planning and Community Right-to-Know Act (EPCRA) to 
their operations. Superfund and EPCRA include citizen suit provisions that have been used to sue 
poultry producers and swine operations. If you are confirmed as EPA Administrator, will you 
clarify that manure is not a hazardous substance, pollutant, or contaminant under CERCLA and 
that the notification requirements of both laws would not apply to releases of manure? 

Response: My understanding is that EPA already addressed the burdens to farmers related to air release 
reporting. In December 2008, EPA issued a final rule that became effective on January 20, 2009. The 
final rule exempts all farms that release hazardous substances from animal waste to the air from reporting 
under the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) section 
103. The final rule also exempts farms that release hazardous substances from animal waste to the air 
from reporting under the Emergency Planning and Community Right to Know Act (EPCRA) section 304 
if they stable or confine fewer than the number of animal species of the large CAFO threshold as defined 
in Clean Water Act National Pollutant Discharge Elimination System program regulations. 

City of Qmaha-CSO Affordability 

14. Our communities are facing a number of environmental challenges associated both with aging 
infrastructure and federal mandates. Many of our rural communities are facing huge economic 
challenges in financing upgrades to drinking water and wastewater infrastructure, while their 
demographics are aging and overall populations are declining. It is diiTicult for many communities 
to finance such improvements, and the economic sustainability of these communities is highly 
problematic. 

Our urban centers are also facing economic challenges to comply with a number of sometimes 
competing federal environmental mandates. Nebraska's largest city, Omaha, is one of 772 U.S. 
communities that is mandated to reduce combined sewer overflows (CSOs) from its regional 
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wastewater treatment system. Omaha’s eost for CSO complianee over the next 15 years is estimated 
at $2 billion and will more than double the city’s existing debt burden. Residential sewer bills are 
projeeted rise from SlO/month to more than $50/month by 2017. On January 18, 2013, EPA 
Headquarters issued a memo presenting a framework for eommunity financial capability 
assessment. Under your leadership, how do you see EPA and state and local governments working 
together to prioritize local environmental investments in an affordable, financially sustainable 
manner for all community stakeholders? 

Response: As I mentioned during my confirmation hearing, I believe it is important for the EPA, states 
and local governments to work together to prioritize local environmental investments in a sustainable 
manner for all community stakeholders. Prioritizing and sequencing water projects to get the best and 
most affordable environmental results is exactly what we are doing with our integrated planning 
framework for wastewater and stormwater. If confirmed, I will work with you, the states and local 
communities on this issue. 

Ozone 


15, Funding for mitigation activities related to ozone is currently tied to “non-attainment” status. 
Therefore, communities such as the Omaha metro area, which are currently in “attainment” but 
are trying to be pro-active and address ozone-forming emissions prior to violating air quality 
standards, have little financial assistance available. This places communities in the unenviable 
situation of having to violate air standards in order to become eligible for additional funding. EPA 
recently developed the Ozone Advance program to attempt to provide funds for metro areas, such 
as the Omaha region. Would you take proactive measures, such as participation in Ozone Advance, 
into consideration when designating whether a region will be deemed “non-attainment”? And 
would you champion opportunities to provide funding for communities that are in attainment? 

Participation in Ozone Advance can help areas maintain air quality that meets the health 
standards. EPA is currently providing technical assistance to participants in the Advance 
Program but has not offered direct funding to participants. However, I have been and will 
continue to be a strong advocate for providing support at the community level, including EPA 
assistance and funding, to the extent possible given budget constraints. 

16. High ozone formation frequently occurs as a result of natural processes (heat, lack of wind, etc.) 
that are beyond human control. Emissions traveling from other metro areas can also have an 
impact. For instance, in the Omaha metro area, one can track a direct correlation between the 
number of high ozone days and extreme high temperature days, whereas mild summers usually 
result In few, if any, high ozone days. We also have annual burns that occur in the Flint Hills in 
Kansas that appear to contribute air quality problems. It is unfair to punish communities for 
factors that are beyond their control. How would EPA take into account factors that are beyond a 
region’s control when designating attainment and non-attainment areas? 

The Clean Air Act directs the EPA to designate an area “nonattainment” if it is violating a 
national ambient air quality standard (NAAQS) or if it is contributing to a violation of the 
NAAQS in a nearby area. Air quality monitoring data affected by exceptional events (e.g., 
wildfires, high wind dust events, stratospheric intrusions) may be excluded from use in 
identifying a violation at a monitor, and subsequently excluded from regulatory actions (e.g., area 
designations or classifications) that rely upon these data, if the data meet the criteria for exclusion 
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specified in EPA*s Final Rule on the Treatment of Data Influenced by Exceptional Events, 
commonly known as the 2007 Exceptional Events Rule. 

17. The EPA Clean Air Scientific Advisory Committee (CASAC) last recommended the Ozone 
standard be set at a range between 60 and 70 parts per billion (ppb). If the standard were set at 60 
parts per billion, the vast majority of the United States — including the Nebraska Panhandle (due to 
emissions from the Denver metro area), one of the most sparsely populated regions of the United 
States — ^would be in violation of the standard. Many metro areas who struggled for years to attain 
the standard set in 1997 now fear the standard will be set at an unrealistic level that will only result 
in perpetual nonattainment status. How would you apply common sense and reasonableness in 
setting air quality standards? Do you think that there arc diminishing returns of further reducing 
air quality standards past a certain point? 

Response: EPA is prohibited by law from considering costs of implementation in setting NAAQS. 
Specifically, the U.S. Supreme Court ruled in Whitman v. American Trucking Associations, 53 1 U.S. 457 
(2001) that in setting standards that are requisite to protect public health and welfare, as provided in 
section 1 09(b) of the Clean Air Act, the EPA may not consider the costs of implementing the standards. 
However, the Clean Air Act gives state and local officials in nonattainment areas the ability to consider 
several factors, including employment impacts and costs of controls, when designing their state 
implementation plans to implement the NAAQS. 


Hazardous Air Pollutant Re 2 ulations for Stationary Irrigation Engines 


18. In 2009, the EPA released their new National Emissions Standards for Hazardous Air 
Pollutants for Reciprocating Internal Combustion Engines. For engines with less than 300 brake 
horsepower — which would include many diesel irrigation engines across Nebraska, EPA has 
essentially turned regular maintenance (changing oil filters and inspecting equipment regularly) 
into a federal mandate. Please explain the air quality value of making it a federal requirement for 
farmers to conduct maintenance that they are already doing and maintaining five years' worth of 
records to show to EPA if they knock on the door of a farmer? 

EPA is statutorily required to set emission standards for hazardous air pollutants (HAP) for 
stationary reciprocating internal combustion engines under section 1 12 of the Clean Air Act. The 
management practices in the rule require the engine owner/operator to maintain and replace the 
oil and oil filters, spark plugs, hoses, and belts of stationary engines subject to the rule. According 
to manufacturers and operators of such stationary engines, these management practices are the 
most appropriate ones to ensure proper operation for minimizing HAP emissions, by allowing the 
engine to operate at peak efficiency. Public comments submitted on the proposed rule by owners 
and operators of these engines w^ere supportive of these management practices. The requirement 
to maintain records is intended to ensure that regulatory agencies have the necessary information 
to determine if the engine has been in compliance with the applicable requirements. In many 
cases maintenance records are already being kept, and it already is in the best interest of the 
owner and operator to maintain such documentation to ensure that the engine is properly taken 
care of and that necessary warranty information is maintained. 
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19. How does EPA plan to enforce this rule and what type of financial resources is EPA planning to 
put forth for enforcement and compliance? 

States generally assume primary enforcement authority, with federal oversight, through 
delegation from EPA. EPA does not budget for enforcement on a source-category basis. 


Biotechnology 

20. Agricultural biotechnology provides farmers with new tools to manage weeds, insects, and 
drought. In the case of weeds, the need for herbicides with multiple modes of action is something 
farmers are demanding in order to preserve yield while trying to manage resistant weeds. 
Approximately 60% of all biotechnology traits pending review have a herbicidetolerant component 
to them, requiring timely EPA review and action. What will your agency do to meet the needs of 
growers and accelerate the approval of these products that not only enable solutions to weed 
management, but also preserve the ability to utilize environmentally beneficial soil-conserving 
practices, like conservation tillage? 

Response: It is my understanding that the USDA, not the EPA, regulates plants genetically engineered 
for herbicide tolerance. The EPA does, however, regulate the herbicides used to protect those plants. 1 
look forward to working closely with USDA to ensure our respective reviews are conducted in a timely 
and coordinated manner 

21. Over 13 years ago this month, the National Research Council of the National Academy of 
Sciences released its report on EPA’s proposed regulation of insect-resistant traits in transgenic 
plants. While the report noted that EPA’s intent to regulate such substances was consistent with its 
statutory authority, it recommended that EPA dispel any notion that transgenic plants themselves 
were being regulated by EPA as pesticides. Under the Executive Branch’s Coordinated Framework 
for Regulation of Biotechnology, in effect since 1986, EPA is responsible for regulating pesticides 
while the Secretary of Agriculture Is responsible for regulating plants and seeds. 

In July of 2011, more than 60 members of the National Academy including two Nobel Laureates 
wrote to Administrator Jackson to voice their concern that EPA was attempting to ^^expand its 
regulatory coverage over transgenic crops in a way that cannot be justified on the basis of either 
scientific evidence or experience gained over the past several decades, both of which support the 
conclusion that molecular modification techniques arc no more dangerous than any modification 
technique now in use. The increased regulatory burdens that would result from this expansion 
would Impose steep barriers to scientific innovation and product development across all sectors of 
our economy and would not only fail to enhance safety, but would likely prolong reliance on less 
safe and obsolete practices.” 

Not long after, the Biotechnology Industry Organization wrote to Administrator Jackson 
expressing similar concerns and citing specific examples that “suggest rather strongly that, as a 
practical matter, [EPA] is looking to expand its oversight over biotechnology products and regulate 
plants themselves as pesticides.” The industry’s letter warned that such policy shifts would create a 
regulatory system for low-risk products with substantial environmental benefits that “is not only 
duplicative but also dismissive of science and experience” and conflicts with the Principles for 
Regulation and Oversight of Emerging Technologies that was issued by the White House in support 
of Executive Order 13563. 
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In spite of these pleas to the Administrator, reports of EPA’s efforts to regulate transgenie plants 
and seeds that have inseet resistant traits continue to be received. Can you assure this Committee 
that, if confirmed, you will work to ensure that, in regulating products of biotechnology that 
contain insect-resistant traits, EPA will respect sound scientific principles and the division of 
responsibility set out in the Coordinated Framework? 

Response: As the Assistant Administrator for the Office of Air and Radiation, 1 have not been involved 
in this issue. If confirmed, I can examine this issue more thoroughly and would be happy to discuss it 
with you in the future. 

Ethanol 

22. Nebraska is a leading ethanol producer, and I want to ensure that my constituents continue to 
have the ability to purchase Flex Fuel Vehicles (FFVs) and fuel up with higher ethanol blends. Do 
the new Corporate Average Fuel Economy (CAFE)/greenhouse gas rule and accompanying 
guidance appropriately incentivize production of FFVs? If so, how? Is the incentive on par with 
that of electric vehicles? 

Through Model Yeai- (MY) 2015, the CAFE and GHG programs treat FFVs the same, i.e., 
they receive the same credits under the GHG program that FFVs have long received under the 
CAFE program. Beginning in MY2015, the CAFE credits begin a phase-out period under the 
Energy Independence and Security Act (EISA) of 2007. Starting in MY2016, EPA’s GHG 
program provides credits for FFVs based on the actual use of E85 and the related GHG 
emissions benefits of ethanol combustion relative to gasoline. EPA believes that the GHG and 
CAFE credits will continue to provide an incentive to automakers to continue to build FFVs. 
While the FFV credits are not as large as the temporary and limited incentives that have been 
provided for the production of electric vehicles, the FFV credits do not phase-out over time 
and may actually provide stronger incentives, as the incremental costs of FFVs are much lower 
than for electric vehicles. 

23. It is my understanding that the evaporative emissions profile for E15 and higher ethanol 
blends is actually somewhat better than conventional ElO gasoline. Is this true, and if so, why 
are EPA’s current Vapor Control requirements locking these blends out of the year-round fuel 
market? 

The evaporative emissions profile for El 5 is typically better than for ElO, assuming the same 
gasoline is used for blending. However, the volatility of El 5 is limited to 9 psi Reid Vapor 
Pressure (RVP) in the summer for two reasons. First, the emissions testing and analysis for 
the waiver demonstrated that El 5 needed to have an RVP of no higher than 9 psi for motor 
vehicles to meet EPA’s evaporative emissions standards. Since compliance with the emissions 
standard was the criterion for granting a waiver. EPA conditioned the waiver on El 5 having an 
RVP no higher than 9 psi. Second, the Clean Air Act (CAA) provides that summertime RVP 
can be no higher than 9 psi, with a I psi RVP increase for blends with ethanol between 9 and 
10%. El 5 is not eligible for this 1 psi wavier, thus the CAA limits the RVP of E15 to 9 psi in 
the summer. 
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Consultation Process for Pesticides under the Endangered Species AcC 

I am very concerned about how the Endangered Species Act (ESA) is being used to disrupt the 
supply of pesticides that are vital to American agriculture. I know that this is not a subject that has 
come within your authority in your prior position, but I need to be sure it will receive your 
attention if you are confirmed as Administrator. 

As I understand it, EPA has been subjected over the last decade to several lawsuits on the issue of 
its ESA responsibilities, and is now working hard to balance its obligations under both the Eederal 
Insecticide, Fungicide, and Rodenticide Act (FIFRA) pesticide statute and the ESA. To that end, I 
also understand that the Agency’s Office of Pesticide programs intends to catch up on most of its 
ESA responsibilities through the registration review program that was mandated by Congress in 
1996, and which is statutorily required to be completed by 2022. That will be a very big job, since 
there are thousands of individual products that contain over 1000 different active ingredients. But 
addressing ESA issues in the structured registration review program seems to me sensible and a 
reasonable use of limited budgetary resources. 

But it seems to me there is a big problem here, because in reality the U.S. Fish &Wildllfc Service 
and National Marine Fisheries Service with which EPA is supposed to consult cannot keep up with 
you. The Services have been pretty clear about this. They have told both EPA (in a January 2009 
letter) and a House Oversight Committee (at a May 2011 hearing) that they do not have adequate 
resources to keep up with the pace of EPA consultation requests. Indeed, EPA told that same House 
Oversight Committee that, at least as of 2011, about a third of your consultation requests were met 
by the Services with claims that they needed more information from EPA, and about half received 
no response at all. 

Response: I understand that the EPA. USDA and the Services have asked the National Academy of 
Sciences’ National Research Council for recommendations on scientific and technical issues related to the 
methods and assumptions used to conduct scientific assessments of ecological risks from pesticides. I 
look forward to seeing their report, which I understand should be out soon. If confirmed, I will continue 
to work with other agencies to find an efficient and effective path forward. 

24. In view of these facts, do you think that there is any realistic basis to believe that registration 
review can be completed in the timeframe set by Congress? If so, please explain. How, as 
Administrator, would you overcome the roadblock to completion of registration review on a timely 
basis that the Services’ limited capabilities obviously present? 

Response: If confirmed. I will continue to work with our federal agency partners to find an efficient and 
effective path forward. 

25. I understand that a policy notice that the EPA published on March 19 said that the Agency 
hoped to limit its burdens in this area by convincing registrants to limit the use of their products in 
some areas, so that no consultation would be necessary. Do you believe this is a realistic strategy? If 
so, please explain. Do you believe EPA adequately has considered the economic impact of imposing 
such limitations on farmers? Do you believe EPA has adequately considered what the ecological 
impact might be if farmers switched to alternative pesticides or agronomic practices? 

Response: As the Assistant Administrator for the Office of Air and Radiation, I have not been involved 
in this issue. I understand that the EPA’s notice describes process changes developed with the benefit of 
significant input from the regulated community, and I believe that an open process leads to better 
decisions. 
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I also have been very troubled to hear that confusion over the Agency's policy in implementing 
ESA requirements is delaying the approval of several products that are of critical importance to 
farmers who are facing increasing difficulties with glyphosate-resistant weeds. Almost a decade 
ago, in what I understand is generally referred to as the “Overview Document” (but more formally 
known as the Overview of the Ecological Risk Assessment Process in the Office of Pesticide 
Programs), EPA stated a policy of deferring until registration review all ESA reviews except those 
for new pesticide active ingredients, for “new uses” for existing products, or for emergency or 
special local need situations. Again, this makes good sense to me. But 1 also understand that the 
Agency in fact is allowing fear of additional ESA suits to hold up other registration actions, 
including some of critical importance to growers. So here are my questions on this subject: 

26. Has the agency abandoned or modified the policy stated in the Overview document? If so, why? 
And how has it communicated its change(s) in policy to stakeholders? If not, in your view, what 
circumstances are sufficient to allow deviation from that policy? 

Response: Please see response to question 27. 

27. Are you personally satisfied that the deviations that have occurred received adequate 
consideration at appropriate levels of the agency? 

Response (to 26 and 27): As I understand it, the EPA is actively discussing with the companies how best 
to address any issues relating to protection of endangered species that arise in connection with the 
Agency's review of their application. 

28. Einaily, 1 am concerned that EPA has moved away from respecting a key policy stated by 
Congress in 1988 — that the concerns of those involved in prodneing food and fiber be respected as 
ESA is implemented and, most importantly, that the impacts of the implementation of the ESA on 
agricultural production be minimized. (That policy was embodied Section 1010 of Pub. L. 100<478.) 
I recognize that the publication last month of the policy statement on stakeholder participation in 
ESA consultation processes, to which 1 referred above, was one effort to address those concerns. 

But 1 am very concerned about how that policy is going to be implemented, and whether other steps 
can be taken to assure farmland is not forced out of production without very solid evidence of an 
imperative need to do so. What further steps do you believe EPA should take to achieve that result? 

Response: i am committed to ensuring that the agency carefully considers the interests of all 
stakeholders as it makes decisions regarding how best to meet the requirements of the federal law 
concerning protection of endangered species. 

Insecticide Review Process Changes 

29. As a result of litigation, it is my understanding that EPA is accelerating its timetable in 
reviewing important agricultural crop protection products (chlorpyrifos) and attempting its first 
ever assessment of volatility exposures from the use of nonfumigant products. 1 understand that 
because of this short litigation-driven time-frame, the assessment is highly precautionary and 
assumption-based, and EPA lacks an established regulatory policy on which to proceed. This 
unrefined assessment could result in posted buffers all the way around the perimeter of treated 
fields that measure 361 feet to as high as 4,724 feet, and this approach would also create precedents 
for other pest control products that would become increasingly burdensome over time. Given these 
potential impacts, shouldn't adequate time be taken to develop a regulatory policy that considers 
feasibility and economic impact on agriculture, rather than placing our American farmers at a 
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competitive disadvantage to satisfy frequent litigators? Has the Agency actually evaluated if there is 
any data that indicates exposnre to vapors of these compounds have ever caused obsem able effects 
in animals by inhalation without first creating aerosol droplets of the product? 

Response; As the Assistant Administrator for the Office of Air and Radiation, i have not been involved 
in this issue. It is my understanding that the EPA has evaluated all available information, from laboratory 
studies to appropriate field studies, and is seeking public comment on the Agency’s risk assessment. This 
is consistent with my commitment to an open and transparent process in which decisions are based on 
sound science. 

Suifnrvi Fluoride 

In January of 2011, the Agency proposed rulemaking to withdraw the food tolerances for the 
fumigant sulfuryl fluoride (SF) — a product the Agency has aggressively promoted as a substitute 
for methyl bromide, a pesticide being phased out due to environmental concerns. SF helps 
safegnard public health by helping keep food and feed safe from dangerous and destrnctive pest 
infestations. The U.S. Department of Agriculture, Natural Resources Defense Council, and 
numerous industry groups have objected to the Agency’s proposal. Even the Agency noted in the 
January 19, 2011, Federal Register notice that SF contributes no more that 2-3% of the public’s 
exposure to fluoride, that use of SF is responsible for a tiny fraction of aggregate fluoride exposure, 
and elimination of SF does not solve, or even significantly decrease, the fluoride aggregate exposure 
problems. 

30. Why then has the Agency included exposure to naturally occurring fluoride in drinking water 
systems and fluoride to toothpaste in its Section 408 Federal Food, Drug and Cosmetic Act 
aggregate risk assessment of the pesticide SF when neither naturally occurring fluoride nor 
toothpaste is a “pesticide chemical residue’’ under the statute and the Ageney has another statute — 
the Safe Drinking Water Act — that expressly applies to the naturally oceurring fluoride exposure 
issue? 

Response: I believe it’s critical that the Agency follow both the science and the law, with respect to 
Sulfuryl Fluoride, FIFRA and the Safe Drinking Water Act. If confirmed, I will work with scientific staff 
to understand the interaction between the statutes and this pesticide. 


Fill Material 


31. The current definition of fill material, finalized in May, 2002, unified the Corps and EPA’s 
prior eonflicting definitions so as to be consistent with each other and the structure of the CWA. 
The current rule solidifies decades of regulatory praetice, and includes as fill material those 
materials that, when placed in waters of the U.S., have the effect of raising the bottom elevation or 
filling the water. However, both EPA and the Corps have stated that they are now considering 
revising the definition of fill material. 

a. What is EPA’s rationale for revisiting the well-established division of the Section 402 and Section 
404 programs? 

b. What specific problems is EPA seeking to address by revisiting the definition of fill material, and 
how exactly is EPA intending to address them? 
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c. Has EPA yet considered the time and costs associated with making such a change to the two 
major CWA permitting schemes — Sections 402 and 404? 


Response (to a-c): I understand the importance of clarity, with respect to the permitting process. If I’m 
confirmed, I’ll work closely with the Army Corps and others to ensure that there is increased clarity in the 
permitting process. 


Willingness-to-Pay Survevs/Economic Impact Analysis 

EPA is increasingly using “willingness-to-pay” (WTP) surveys to supplement the expected benefits 
of regulator)' actions with substantial projected costs. Two recent examples include the proposed 
Clean Water Act section 316(b) requirements for cooling water intake structures (CWIS) and total 
maximum daily load (TMDL) cleanup plans for nutrients and sediments in watersheds. EPA 
estimated CWIS costs at over $300 million, although the final rule could change significantly. EPA 
estimated 

TMDL capital costs of $28 billion and an additional $2.7 billion dollars per year for operating and 
maintaining costs. The surveys are intended to represent what price people might assign to a 
theoretical effect (e.g., having a healthy fish population) of a proposed rule from which they gain no 
direct benefit. Thus, the effects are a hypothetical and subjective justification for the proposed rule. 
As such, it would be inappropriate for EPA to count the results of these surveys as actual monetary 
benefits for a proposed rulemaking. 

Economic experts have concluded that there are very few instances in which such a complicated 
subjective tool can be used with any degree of reliability. Following a National Oceanic and 
Atmospheric Administration (NOAA) blue-ribbon panel review of contingent valuation surveys, a 
Nobel laureate economist on the panel noted that ^^many departures from the guidelines or even a 
single serious deviation would, however, suggest unreliability prima facie.’^{3| Although guidelines 
for WTP studies require that surveys be well-designed, extensively peer-reviewed, and subject to 
reliability testing, EPA has largely ignored comments from the public that raise serious concerns 
about the nature of the survey. 

32. Do you believe these willingness-to-pay surveys should be used to enhance the benefits of a 
proposed rule? 

Response: I believe it is important to consider regulatory decisions within the framework of a clear sense 
of the costs and benefits for the options under consideration, where allowable under the statute. 1 also 
believe that the agency should make decisions based on the fullest understanding of the benefits to society 
from protecting the environment. If confirmed, I will continue to follow this pattern of decision making. 


33. Do you believe that EPA should address public concerns about the direction of EPA’s 
monetization of these survey results and their use in benefit calculations for proposed rulemakings? 

Response: Please see response to question 34. 

34. What steps will you take as Administrator to ensure that EPA’s assessment of economic costs 
and benefits of its proposed rules meet standards for high quality and reliability? 
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Response (to 33 and 34): My understanding is that stated preference is a tool that EPA has used in the 
past and that the appropriate use of stated preference, and the challenges, are discussed in the Agency’s 
peer-reviewed “Guidelines for Preparing Economie Analyses”, If confirmed, 1 am committed to ensure 
that EPA’s economic studies are conducted in a high quality fashion, consistent with best economic 
practices. 


Uranium 


35. It is my understanding that over the past three years EPA has caused significant delays and 
interference with the implementation of several state’s Underground Injection Control (UIC) 
programs with respect to the approval of new EPA Class I disposal well permit applications, 
renewal of existing disposal well permits, and EPA Class III well permits. These particular states 
have for many years maintained their UIC program primacy and have successfully implemented 
EPA’s UIC programs with limited EPA oversight. Why is EPA now inserting itself into the 
permitting process for UIC programs where the states have primacy for these activities? 

Response: Please see response to question 37. 

36. To the extent that EPA does seek to make changes to the existing requirements, will you 
commit to a public process that includes input from members of the uranium industry? 

Response: Please see response to question 37. 


37. Will you commit to adding at least one representative from the uranium industry on EPA’s 
Scienee Advisory Board that is currently evaluating the need for pre-operational baseline 
monitoring as well as additional post-mining monitoring? 

Response (to 35-37): As a former administrator of a slate agency. 1 am particularly sensitive to the 
significance of your question and issues associated with effective and helpful coordination between EPA 
and delegated state programs. As the Assistant Administrator for the Office of Air and Radiation, I have 
not been involved in the implementation of EPA’s UIC program roles and responsibilities. If confirmed, 
however, I will work with you to understand the circumstances involved in this important matter and to 
identify options for a Timely and effective solution under the law. 
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Senator Boxer 

1. Perchlorate is a dangerous drinking water contaminant that can harm the mental and 
physical development infants and children. In February 2011, EPA said It would regulate 
perchlorate under the Safe Drinking Water Act, and the Agency has stated that it anticipates 
issuing a proposed drinking water standard for perchlorate in 2013. 

If you are confirmed, will you commit to provide me with a detailed status report and regular 
updates on the schedule for issuing a proposed and final rule to address perchlorate in drinking 
water? 

Response: Yes. 

2. Last year, USA Today published a series that investigated hundreds of old industrial sites that 
had emitted lead into the nearby areas, including where people live today. While EPA and 
states have tracked and begun cleanups at some sites, I believe that more must be done to 
protect families and children who live in neighborhoods near these sites. Cleaning these sites 
up is particularly important in light of the best available science demonstrating that lead is even 
more dangerous to the health of infants and children than we had previously known. 

If you are confirmed, will you commit to review the adequacy of lead-contaminated soil and 
dust 

standards to ensure they are set or revised at a level that protects pregnant women, infants, 
and 

children, and will you commit to an open and public process of tracking and cleaning up these 
old 

lead-contaminated sites? 

Response: Yes. 

3. The EPA is revising a Chrome 6 risk assessment before deciding whether to regulate this toxic 
metal under the Safe Drinking Water Act. If confirmed, will you commit to provide me with: 

a. Records that describe the conflict of interest disclosures by members of the panel 

reviewing the Chrome 6 risk assessment and follow-up actions undertaken by the Agency 
to address any conflict of interest concerns raised by members on the review panel; and 

Response: Yes. 

b. A schedule for expeditiously finishing this risk assessment and making a decision on 
whether 

to regulate Chrome 6 as a drinking water contaminant? 

Response: Yes. 
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4. In April 2013, ERA issued proposed revisions to the Protective Action Guidelines (PAGs), 
which should be used to help federal, state, and local officials make decisions that protect 
public health and environment when addressing an emergency involving the release of 
radiation. 

If confirmed, will you agree to review the proposed guidance and work to ensure strong public 
health protections in the final guidance, including reviewing whether the guidance is sufficient 
to protect public health and ensure that the public is fully informed about the potential health 
threats from exposure to radiation at or below levels that the guidance uses to initiate or 
complete agency actions? 

Response: Yes. 

5. in February 2013, ERA issued a final rule strengthening protections for pesticide research that 
involves people, including pregnant women and children. If confirmed, will you commit to 
ensure that the rule's protections are strictly applied and that Agency guidance on these 
matters incorporates, at a minimum, the protections contained in the February 2013 rule? 

Response: Yes 

6. ERA issued a proposed rule on whether to regulate the safe disposal of coal ash waste in 
June, 

2010. If confirmed, will you agree to immediately provide a detailed report of the Agency's 
plans and actions in connection with issuance of a final rule on this important Agency initiative? 

Response: Yes, 

7. 1 believe that it is important for Congress to pass bipartisan legislation to reform and improve 
the Toxic Substances Control Act (TSCA) so that it protects people, including pregnant women, 
infants, and children, from dangerous chemicals and ensures that chemicals used in everyday 
products are safe for our children and families. If confirmed, will you work closely with me on 
the Agency's activities in connection with modernizing TSCA and provide me with timely 
technical assistance in assessing such efforts? 

Response: Yes. 

8. While the Agency has made important strides in helping to address environmental injustice 
in communities harmed by dangerous air pollution, toxic waste sites, and other environmental 
health threats, many environmental justice communities continue to suffer. As Administrator 
Jackson stated in EPA's plan to help the Agency better address environmental justice issues: 
"Plan EJ 2014 offers a road map that will enable us to better integrate environmental justice 
and civil rights into our programs, policies and daily work. The plan focuses on agencywide 
areas critical to advancing environmental justice, including rulemaking, permitting, compliance 
and enforcement, community-based programs and our work with other federal agencies." 
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If confirmed, do you agree to provide me with a comprehensive overview of the Agency's 
efforts to implement the 2014 Plan and to update me on the Agency's achievement of specific 
interim and long-term goals to better integrate agency environmental justice activities, as 
described in the 2014 Plan and other EPA and White House policies and guidance documents? 

Response: Yes. 
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Senator Carper 

1. In my written statement, I complement your efforts to work across the aisle and with various 
stakeholders toward a consensus-based approach. One such example is your work regarding 
poultry and feedstock air monitoring. It is my understanding that the EPA - under your 
leadership in the air office- has been working to review and process air emissions monitoring 
data collected by leading air researchers from U.S. poultry and livestock farms as part of EPA's 
National Air Emissions Study. This collaborative effort between industry and the EPA is 
intended to help develop tools to help poultry and livestock farmers better monitor their 
emissions, it is also my understanding that the development of these tools has been more 
challenging than expected, and you have asked the Science Advisory Board for assistance. If 
confirmed as EPA Administrator, will you continue to ensure good and sound science is applied 
to the development of these estimating tools, and for taking the time necessary to see that is 
done? 

Response; Yes, 

2. Last year, this country saw one of the worst droughts it has seen in over fifty years. As a 
result, corn prices skyrocketed, which in turn caused huge price spikes for those farmers that 
depend on corn feed for the animals they raise. In response to these high prices, some 
governors petitioned the EPA for a waiver to the RES for fuels made from corn. As you know, 
the agency denied the waivers because EPA determined there would be no impacts to our 
economy - for better or worse - if the waivers were approved, 

a. Since you oversee the part of EPA responsible for the RFS, what were the critical 
factors and thresholds EPA used to determine economic disruptions from the RFS? 

b, If confirmed as EPA Administrator, what data will you need to see to approve a RFS 
waiver if we continue to have record droughts into the future? 

Response: 

While EPA recognized that many parties had raised issues of significant concern to them and to 
others in the nation concerning the role of renewable fuels and the RFS program and the 
severity of the drought and its major impacts on multiple sectors across the country, the issue 
directly before the Agency was limited given EPA's authority under section 211(o){7){A) of the 
Act. 

In consultation with the U.S. Department of Agriculture and the U.S. Department of Energy, EPA 
examined a wide variety of evidence, including modeling of the impact that a waiver would 
have on ethanol use, corn prices, and food prices. The agency also looked at empirical evidence. 
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such as the current price for renewable fuel credits, called RINs, which are used to demonstrate 
compliance with the RFS mandate. EPA's analysis showed that it is highly unlikely that waiving 
the RFS volume requirements would have a significant impact on ethanol production or use in 
the relevant time frame that a waiver could apply (the 2012-2013 corn marketing season) and 
therefore little or no impact on corn, food, or fuel prices. This was because the modeling 
showed that in almost all scenarios modeled the market would demand more ethanol than the 
RFS would require. 

EPA applied the detailed analysis to the statutory criteria for a waiver. EPA found that the 
evidence did not support a determination that the criteria for a waiver had been met, and 
therefore by law must deny the waiver. 

3. During your term as Assistant Administrator for Air, you finalized the Cross-state Air 
Pollution Rule which addresses transport pollution that crosses state boundaries. This is air 
pollution that drifts downwind across state lines to states like Delaware- making it hard for 
Delaware to comply with public health air quality rules. Unfortunately, this rule was vacated by 
the DC Circuit Court. If confirmed as EPA Administrator, can I have your assurances that you 
will continue to address the problem of air transport - an ongoing issue that risks the lives of 
thousands of Americans, many of which are living in my home state of Delaware? 

Response: Yes 


4. If confirmed as EPA Administrator, you will likely oversee the finalization of new standards 
under Section 316(b) of the Clean Water Act regarding the best technology available for the 
location, design, construction and capacity of cooling water intake structures. Many of the 
constituents that will be impacted by this rule are similar to the ones you have dealt with in 
your days as Assistant Administrator for Air. As you know from experience, facilities in the 
same source category can be constructed very differently depending on various factors such as 
location and age - making it hard at times to have a one-size-fits-all approach. The 316(b) rule 
crosses over so many different types of source categories - the variants between facilities are 
likely to be exponential - which makes a blanketed approach even less practical. If confirmed, 
do I have your assurances that when issuing the 316(b) rule you will consider flexibilities that 
will allow facility owners to comply with a rule in a way that makes it as economical as possible 
for that facility, while still putting in standards that protect our water wildlife? When 
determining the cost-benefit ratio for new 316(b) regulations or other rules coming before you, 
do I have your assurances that you will use the best science available to determine both costs 
and benefits? 

Response; As you know, I have worked hard to find practical approaches to regulation under 
the Clean Air Act. If confirmed, I look forward to working to ensure that rules like 316(b) are 
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similarly sensitive to the variations across the electric utility industry and to look for flexibilities 
that can reduce costs while maintaining environmental protection. Similarly, I will always work 
to ensure that the EPA uses the best science available for regulatory analysis. 


224 



296 


Senator Baucus 

1. EPA plans to finalize nonattainment designations in June 2013 for the revised sulfur dioxide 
national ambient air quality standard, EPA has proposed a nonattainment designation for 
Yellowstone County, Montana, where almost 1,000 Montanans work at the three local oil 
refineries. Given the status of documented anomalies in the county's 2010 monitored 
emissions that appear unrepresentative of recent and projected emissions trends, will you 
commit to work closely with me on Yellowstone County's final designation? 

Response: Yes 


2. EPA is currently revising a draft toxicological assessment of the type of amphibole asbestos 
found in Libby, Montana. This assessment will quantify the danger posed by "Libby Amphibole," 
While cleanup of asbestos in Libby under the Comprehensive Environmental Response, 
Compensation, and Liability Act began in 2002, it remains essential that the final cleanup reflect 
the best available science. Will you commit that EPA will proceed deliberately with finalizing the 
assessment and determining its impact on the cleanup in Libby? 

Response: Yes, EPA will continue its work to finalize its toxicological efforts which will inform 
final cleanup decisions for the site. 


3. On February 4, 2013, the EPA Office of Water released unredacted state-collected 
information about an estimated 85,000 to 100,000 livestock and poultry operations under the 
Freedom of Information Act. The data related to concentrated animal feeding operations 
(CAFOs). I am deeply disappointed at how this action confirms a common perception in rural 
states like Montana that EPA approaches every farm or ranch activity as if it is a violation 
waiting to happen. 

For example, the data related to Montana includes sensitive information about deceased 
spouses, elderly widows, speculation about pasture leasing within families, and confidential 
business information about the precise size of livestock operations. Our federal sunshine laws 
appear to have been used to empower private citizens to obtain personal information about 
other private citizens. 

a) Given this very recent EPA action, the agency's admission that it incorrectly failed to 
redact information collected by ten states (including Montana), and your experience as the 
Assistant Administrator of the Office of Air and Radiation, what specifically do you plan to do to 
prevent incidents like this in the future? 

b) More generally, why the heck should Montana farmers and ranchers trust EPA in the 
future? 
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Response: My understanding is the agency has taken steps to prevent incidents like this from 
happening in the future. I am committed to conducting all ERA activities with the highest legal 
and ethical standards and in the public interest. I also want to affirm my commitment to 
working cooperatively with agriculture producers to achieve our mutual goals for protection of 
the environment and our food supply. 


4. In the wake of the 2008 failure of a dike used to contain fly ash at the Tennessee Valley 
Authority's Kingston Fossil Plant, ERA initiated a rulemaking for coal combustion residuals under 
the Solid Waste Disposal Act. Four and a half years after the Kingston spill, the rulemaking is 
ongoing and coal combustion residuals remain regulated only by inconsistent state laws. Will 
you commit to work with members of Congress on amending the Solid Waste Disposal Act to 
authorize the regulation of coal combustion residuals under a nonhazardous waste permit 
program? 

Response: Yes, ERA stands ready to provide technical assistance to members of Congress in its 
efforts to develop legislation regarding coal combustion residuals (CCR). 
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Senator Merklev 

1. During the last several years, the windows manufacturing and installing industry has been 
through difficult market declines and destabilizing economic times. While the overall economy 
has been challenging to many Americans, those in the housing sector have been particularly 
hard hit. One of the major areas of interaction between those who provide windows to the 
market and consumers is the Energy Star program. 

The Energy Star program is essential to delivering information to consumers on how to buy the 
most energy efficient appliances and products. My understanding is that the EPA is currently 
reevaluating the proposed standards for the Energy Star for Windows, Doors, and Skylights. 

The original proposed effective date the new standard was targeted for the end of this calendar 
year. Obviously, the Agency's thoughtful review of the standard has taken longer than 
envisioned. 

New standards involve significant and expensive changes to production, which means that 
manufacturers need substantial notice to give time to make those changes. In the interest of 
providing certainty to this important domestic manufacturing industry, EPA's own guidelines for 
progressing from final proposal to effective date requires no less than 9 months and the 
product cycle for manufacturers really requires a January 1 effective date. Can you confirm that 
the effective date for whatever the new standards may come from this process will be January 
1, 2015 to prevent unnecessary and extraordinary ramp up costs for a sector struggling to 
recover from the recession? 

Response: EPA recognizes that it needs additional time to review and respond to the 
comments received on the ENERGY STAR for Windows, Doors, and Skylights Version 6.0 Draft 2 
specification and revised skylight criteria. While a revised timeline is not yet available and we 

are not ready to make a formal announcement, it is likely this additional work will result in 
delaying the effective date closer to the January 1, 2015 timeframe. EPA plans to keep 
stakeholders informed of its process on the criteria revision. We are committed to ensuring 
that our partners have adequate time to respond to the final Version 6.0 specification and will 
make adjustments to the implementation schedule as needed. 


2. The forestry sector is very important in my state. It provides 120,538 jobs, $4 billion in 
payroll, $11,8 billion in sales and $4,15 billion toward Oregon's state GDP. 

An important decision made under your direction was the three-year deferral of "biogenic GHG 
emissions" from biomass under the Tailoring Rule. Until the deferral, the Tailoring Rule would 
have treated biogenic GHG emissions the same as GHG emissions from fossil energy. 
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The decision by your office at EPA was to defer the regulation of biomass under the Tailoring 
Rule to take a closer look at the science and policy. My understanding is that EPA has now 
completed the Biogenic Carbon Accounting Framework, and that framework has been reviewed 
by an independent Scientific Advisory Board, 

Now we need a final policy that fully recognizes the carbon benefits of biomass energy, and we 
need it done before the deferral period you put in place expires in July of 2014. When the 
deferral expires, we revert back to the policy in the original Tailoring Rule. 

When do you intend to issue a proposal? 

Response: EPA does not have a schedule for a proposed rule; however, I intend for the Agency 
to undertake the process before the July 2014 deferral expiration date. The Agency will keep 
you and your staff updated on the process as we work to move forward in a way that is 
appropriate and takes into consideration the requirements of the Clean Air Act and existing 
regulations as well as the results of the scientific study. 

3. Among the Potential Responsible Parties for cleaning up the Portland Harbor Superfund site, 
there is a group of stakeholders called the Lower Willamette Group who have chosen to work in 
collaboration with the Environmental Protection Agency to expedite the planning and cleanup 
process. The fourteen members of the Lower Willamette Group have already invested close to 
$100 million in the past 12 years since the Portland Harbor Superfund site was put on the 
National Priorities List by the EPA. 

(a) Will you closely follow the Portland Harbor Superfund process as the EPA Regional Office 
and the parties involved try to reach a balance between protecting the environment and public 
health on the one hand, and incurring reasonable cost and time requirements on the other 
hand? 

(b) Can I also count on the EPA to work collaboratively with the Lower Wiliamette Group to 
ensure the planning process is completed expeditiously, so that the cleanup of the river can 
begin? 

Response: Yes 
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Senator Udall 


1, San Juan Generating Station 

During my opening remarks, I mentioned the recent settlement between EPA, the State of New 
Mexico and PNM Resources. 

(a) EPA has been charged with overreaching on regional haze rules. The story of the San Juan 
Generating Station would suggest otherwise, wouldn’t it? 

Response: Yes, the story of San Juan Generating Station is a great example of EPA working with 
the State of New Mexico, PNM, and other stakeholders to finalize a plan that will improve 
visibility in the surrounding areas while also being cost-effective. 

(b) In the end, we want the states implementing these programs, don't we? 

Response: Yes, it is EPA's preference to work with states to approve a State Implementation 
Plan, rather than issue a Federal Implementation Plan. 


2. Navajo Generating Station 

Last spring, I understand that you toured the Navajo Generating Station in Arizona to see first- 
hand the plant operations and community. With your five hour drive there, I am sure the 
remoteness of the location was very apparent to you. 

As you know, the plant and mine have 1,000 jobs, over 800 of which come from the Navajo 
Nation, where unemployment levels fluctuate between 40 and 45 percent. This is particularly 
important to Navajo living and working in New Mexico. 

(a) Given the importance of the plant, and the impact potential regulations can have on it, can 
EPA continue to work with the Navajo Nation the way it worked with the State of New Mexico 
and PNM to ensure that the economic necessities of the tribe and its unique reliance on the 
Navajo Generating Station are appropriately taken into consideration in EPA decision-making? 

Response: Yes, it is EPA's intent to work with the Navajo Nation and other stakeholders as we 
move forward in the rulemaking process, 

(b) Do you believe EPA will work with all stakeholders who are seeking reasonable ways 
forward to address pollution issues, but to preserve jobs and keep electricity rates down? 

Response: Yes 


3. Uranium Cleanup 
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Ms. McCarthy, EPA Region 9 recently concluded a five year plan to address uranium 
contamination in the Navajo Nation. In coordination with several other agencies, including the 
Bureau of Indian Affairs, Department of Energy, Nuclear Regulatory Commission and others, 
EPA Region 9 was able to take significant steps towards addressing uranium legacy issues in the 
Navajo and Hopi Nations. It is my understanding that the EPA is coordinating with the other 
agencies to identify next steps in cleanup of uranium contamination and expects to have a new 
five year plan for this region put together by this coming fall. 

Additionally, EPA Region 6, which covers the rest of New Mexico, is currently carrying out a 
similar 5 year plan to address legacy uranium in my state. I applaud the agency for taking these 
deliberate steps to address this important public health and environmental issue. 

(a) If confirmed, will support the efforts being carried out by EPA Regions 6 and 9 to address 
legacy uranium issues? 

Response: Yes, EPA is committed to continue working with the Navajo Nation to understand 
and address the health and environmental risks and to find long-term solutions to the 
remaining uranium issues on Navajo lands. 

(b) Will you continue to seek out and collaborate with the other relevant agencies to ensure 
that cleanup of legacy uranium is completed in New Mexico and the Navajo Nation? 

Response: Yes 

(c) Will you continue to ensure that these efforts are carried out in coordination with, and 
through consultation with the Navajo Nation and other local tribes and communities? 

Response: Yes 
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Senator Lautenberg 

1, The Government Accountability Office has listed the Toxic Substances Control Act (TSCA) as 
a "high risk" area of the taw due to its limited ability to protect Americans from toxic chemicals. 
In September 2009, former Administrator Jackson unveiled six principles to reform and 
modernize TSCA. 

Do you support these principles? 

Response: Yes 


2. In 2012, the Environmental Protection Agency (EPA) announced plans to conduct risk 
assessments for 83 chemical substances under the Toxic Substances Control Act (TSCA), These 
chemicals were selected based on existing information demonstrating health hazards and 
widespread exposure. In many cases, these chemicals are found in everyday consumer 
products. 

What constraints does the EPA face in performing these risk assessments, including potential 
efforts to pursue risk management for chemical substances that are found to pose a risk, due to 
the statutory limitations of TSCA? 

Response: The EPA should have the necessary tools to assess the safety of chemicals and to 
take action on chemicals that cause harm. If confirmed, I look forward to working with you and 
the committee on this issue. 


3. Superstorm Sandy decimated New Jersey's coastal communities, claiming lives and causing 
tens of billions of dollars in damage. Since climate change will continue to increase the 
intensity of hurricanes and other extreme weather, this type of damage will only be more likely 
in the future. 

How will the EPA incorporate the rising cost of extreme weather damage when considering 
actions to address climate change? 

Response: Senator, as I said indicated at my confirmation hearing, climate change is one of the 
greatest challenges of our generation and our great obligation to future generations. I am 
convinced that we can take steps to combat climate change in a common sense manner. If 
confirmed, I look forward to working with you and other members of Congress on this 
important issue. 
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4. There are currently 1,312 Superfund sites in the U.S., including 111 sites in New Jersey. Over 
the past decade, construction completions have steadily declined as federal funding for the 
program has been reduced. 

Would the EPA be able to increase the number of construction completions and site removals 
from the National Priorities List if the Superfund tax were reinstated? 

Response: The revenues from reinstated Superfund taxes would be placed in the Superfund 
Trust Fund and made available to EPA through Congressional appropriation, if Congress were 
to use Superfund tax revenue to Increase the level of appropriations, then the level and rate of 
construction work would be expected to increase, which would lead to more site construction 
completions. 
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Senator Gillibrand 


1. 1 would like to thank you for all of the hard work that you put into the proposed Tier 3 rule to 
reduce tailpipe emissions. I believe that this is a good rule, and will result in significant health 
and air quality benefits for the American people by reducing the amount of sulfur emissions 
released into the environment. Regions across my State of New York are expected to see ozone 
reductions by 2030 because of Tier 3. 

Can you discuss for the Committee some of the positive health and environmental benefits that 
we could be expected to see by implementing the Tier 3 rule by the end of this year? 

Response: By 2030, ERA estimates that the proposed cleaner fuels and cars program will 
annually prevent up to 2,400 premature deaths, 23,000 cases of respiratory ailments in 
children, 3,200 hospital admissions and asthma-related emergency room visits, and 1.8 million 
lost school days, work days and days when activities would be restricted due to air pollution. 
Total estimated health-related benefits in 2030 for the proposal are between $8 and $23 billion 
annually. 

The proposal would substantially reduce emissions of a range of harmful pollutants that can 
cause premature death and respiratory illnesses. This includes reducing smog-forming volatile 
organic compounds and nitrogen oxides by 80 percent, establishing a 70 percent tighter 
particulate matter standard, and reducing fuel vapor emissions to near zero. The proposal 
would also reduce vehicle emissions of toxic air pollutants, such as benzene and 1,3-butadiene, 
by up to 40 percent, 


2. Thank you for mentioning the need to reform our country's chemical laws in your testimony. 

I have been working closely with Senator Lautenberg on reforming the Toxic Substances Control 
Act. I have been appalled to learn that under the current TSCA regime, the ERA is practically 
powerless to regulate chemicals that are known carcinogens - such as asbestos and 
formaldehyde, and other dangerous hormone-disrupting chemicals such as BRA, which are 
found in childrens' products. 

Would you agree that the current TSCA system Is inadequate to protect public health and give 
consumers the necessary information that they need to make informed decisions about which 
products are safe for themselves and their families? 

Response: The ERA should have the necessary tools to provide the public with greater access 
to chemical information. If confirmed, I look forward to working with you and the committee 
on this issue. 
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3. When we met a few weeks ago, I discussed with you the importance of Long Island Sound, 
and asked for your help to build on the progress that we have already made to improve the 
water quality and natural ecosystems of the Sound. I know that you are very familiar with this 
issue from your time as the Connecticut Commissioner for Environmental Protection. 

If confirmed, will you make the Long Island Sound a priority and work with my office to ensure 
that the programs to improve the Sound receive adequate attention and funding? 

Response: The EPA is committed to working with states on ways to maintain and build upon the 
successes achieved in our nation's estuaries. If confirmed, I look forward to working with you 
on this priority issue. 

4. The New York Times recently wrote an article on March 15*’’ highlighting the serious issue of 
blue-green algae on to Lake Erie. While the algae is currently concentrated on the western end 
of the Lake, there are concerns that the algae problem could spread more widely and threaten 
Western New York's economy and aquatic resources. 

If confirmed, will you make it a priority to address the spread of harmful algae in the Lake Erie? 

Response: Elarmful algal blooms are a focus of concern for the EPA. If confirmed, I look forward 
to working with you to address this problem in Lake Erie waters. 
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Senator Boxer. Thank you so much, Assistant Administrator 
McCarthy, for that statement. 

I want to place in the record, if there is no objection, letters that 
have come in in support of your nomination. Six presidents of the 
American Association for the Advancement of Science, the Execu- 
tive Director of the American Public Health Association, Charles 
Warren, former regional administrator under the Reagan adminis- 
tration, Gloria Bergquist, Alliance of Automobile Manufacturers, 
Randy Spronk, President, National Pork Producers Council, Wil- 
liam Becker, National Association of Clean Air Agencies. I like par- 
ticularly what he wrote: “She is brutally honest, very fair, humor- 
ous and an incredibly hard worker. She is not an ideologue, she is 
a practitioner.” I just thought that sums it up. 

John McManus, Vice President, American Electric Power, Jodi 
Rell, former Republican Governor of Connecticut, Scott Segal, Part- 
ner, Bracewell and Guiliani, Houston law firm that works on busi- 
ness law, finance, litigation and regulatory policy, and Chris Wood 
of Trout Unlimited. 

[The referenced information follows:] 



307 


Statements of Support for Gina McCarthy, 

Nominee to be Administrator of the Environmental Protection Agency 


Six Presidents of the American Association for the Advancement of Science, James 

McCarthy Pb.D., Nina Fedoroff Ph.D., Alice Hoang Ph.D., Peter Agre M.D., David 

Baltimore Ph.D., Gilbert Omenn M.D., Ph.D., and: 

• “[Gina’s] candor, pragmatism, and fidelity to science as the foundation for public policy 
decisions, as well as her openness to diverse stakeholders, have earned her the respect of 
environmentalists, stale regulators, and industry groups... [H]er record demonstrates a deep 
commitment to scientific integrity within the EPA, and that she will serve our nation well if 
she is given an opportunity to serve as EPA Administrator.” 

Georges Benjamin, MD, FACP, FACEP (E), Executive Director, American Public Health 

Association: 

• “Ms. McCarthy has been a true champion for public health and has consistently demonstrated 
her leadership in developing sensible safeguards to protect the public’s health from 
pollution. ..Ms. McCarthy is well respected by both the public health community and 
industry and has a solid record of working across the aisle with both Democrats and 
Republicans in her efforts to develop sensible and evidence-based solution to leading public 
health threats.” 

Charles Warren, former Regional Administrator, Reagan Allministration, currently. 

Partner at Kramer Levin Naftalis & Frankel, which represents various industrial clients; 

• “At EPA, as a regulator, you’re always asking people to do things they don’t want to do. But 
Gina’s made an effort to reach out to industries while they’re developing regulations. She has 
a good reputation.” 

Gloria Bergquist, Vice President, Alliance of Automobile Manufacturers: 

• “She’s a pragmatic policymaker. She has aspirational environmental goals, but she accepts 
real-world economics.” 

Randy Spronk, President, National Pork Producers Council: 

• “Under McCarthy’s leadership as assistant administrator for EPA’s Office of Air and 
Radiation for the past four years, the staff in the EPA Air Office has been smart, 
professional, transparent and trustworthy; they say what they mean and mean what they say. 
And for the stakeholders affected by the policies of that office, that has been, well, a breath 
of fresh air. . .The Air Office answered the industry’s questions honestly about internal 
processes and regulatory directions and gave producers an opportunity to express their views 
and concerns. . . However, in these times of adversity, it is promising to U.S. hog fanners that 
the new EPA administrator will treat us as partners and not adversaries.” 

William Becker, Executive Director, National Association of Clean Air Agencies: 

• “She’s brutally honest, very fair, humorous, and an incredibly hard worker. She’s not an 
ideologue. She’s a practitioner.” 
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John McManus, Vice President, Environmental Services, American Electric Power: 

• “My sense is that Gina is listening, has an open mind; she wants to hear the concerns of the 
regulated sector.” 

Jodi Rell, fanner Republican Governor of Connecticut: 

• “Her leadership on climate issues is nationally respected, so it comes as no surprise that the 
Obama administration would reach out to Commissioner McCarthy, a dedicated public 
servant with tremendous talent and passion.” 

Scott Segal, Partner, Bracewell & Giuliani, Houston law firm that works on business law, 

finance, litigation, and regulatory policy: 

• “Gina McCarthy is engaging, effective and willing to listen to the regulated community — 
even if we don’t always agree with her final rules.” 

Chris Wood, President, Trout Unlimited 

• “In her current role. Assistant Administrator McCarthy has earned a reputation as a tireless 
advocate for clean air and sound environmental policy. Perhaps most importantly, she has 
drawn praise from both industry and the conservation community for her willingness to 
engage with all stakeholders during the regulatory process.” 
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8 April 2013 

The Honorable Barbara Boxer, Chair 
The Honorable David Vltter, Ranking Minority Member 
Senate Environment and Public Works Committee 
United States Senate 

Dear Senators Boxer and Vitter; 

We are writing to strongly endorse Ms. Gina McCarthy's nomination as Administrator of the 
Environmental Protection Agency. Ms. McCarthy has had a long and outstanding career as 
an EPA official who is committed to science. Her candor, pragmatism, and fidelity to 
science as the foundation for public policy decisions, as well as her openness to diverse 
stakeholders, have earned her the respect of environmentalists, state regulators, and 
industry groups. 

She has served with distinction under two Republican Governors as Commissioner of the 
Connecticut Department of Environmental Regulation under then-Governor Jodi Rell, and 
as climate and energy advisor to then-Govemor Mitt Romney of Massachusetts. Rell called 
her a "dedicated public servant with tremendous talent and passion." 

As assistant administrator for the EPA Office of Air and Radiation since 2009, Ms. McCarthy 
has promoted science-based regulation while demonstrating flexibility in addressing the 
legitimate concerns of the regulated community. 

Under her leadership, the first ever air emission standards for mercury and air toxics were 
finalized in 2011. This regulation was strongly supported by public health groups because 
it was expected to prevent 11,000 premature deaths, 4,700 heart attacks and 130,000 cases 
of childhood asthma every year. Working with stakeholders, Ms. McCarthy structured the 
regulation to give companies the flexibility to comply with this new rule at the least 
possible cost Similarly, Ms. McCarthy's staff worked with car companies and other 
stakeholders to craft a new standard that would double fuel economy for new cars. As a 
result of this new standard, in year 2030 we will avoid using 1.5 million barrels of oil per 
day with corresponding reductions in emissions of heat-trapping gases of 270 million 
metric tons per year. These reductions are relative to expected usage without this new 
standard. Importantly, this reduction in usage also means that by 2030 consumers will be 
saving approximately $50 billion per year. As a testament to Ms. McCarthy's ability to work 
with all stakeholders, thirteen major automakers supported the new standard. 
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We in the scientific community have not always agreed with all the decisions of Assistant 
Administrator McCarthy, but we believe that her record demonstrates a deep commitment 
to scientific integrity within the EPA, and that she will serve our nation well if she is given 
an opportunity to serve as EPA Administrator, 


Yours Sincerely, 



James J. McCarthy, Ph.D. 

Alexander Agassiz Professor of Biological Oceanography 
Harvard University 

President, American Association for the Advancement of Science (AAASJ 2008-2009 

And on behalf of: 

Nina Fedoroff, Ph.D. 

Distinguished Professor 

King Abdullah University of Science and Technology (KAUSTl 
AAAS President 2011-2012 

Alice S. Huang, Ph.D. 

Division of Biology 
California Institute of Technology 
AAAS President 2010-2011 

Peter Agre, M.D. 

University Professor and Director, Johns Hopkins Malaria Research Institute 
Johns Hopkins Bloomberg School of Public Health 
AAAS President 2009-2010 

David Baltimore, Ph.D. 

Robert Andrews Millikan Professor of Biology 
California Institute of Technology 
AAAS President 2007-2008 

Gilbert S, Omenn, M.D„ Ph.D. 

Professor of Medicine and Public Health 
University of Michigan 
AAAS President 2005-2006 


[Institutional affiliations are for identificatian and informational purposes only] 
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April 4, 2013 

The Honorable Barbara Boxer 
Chairman 

Senate Environment and Public Works Committee 
410 Dirksen Senate Office Building 
Washington, DC 20510 

The Honorable David Vitter 
Ranking Member 

Senate Environment and Public Works Committee 
456 Dirksen Senate Office Building 
Washington, DC 20510 

Dear Chairman Boxer and Ranking Member Vitter 

On behalf of the American Public Health Association, a diverse community of public health 
professionals who have championed the health of all people and communities around the world 
for more than 1 40 years, I write to offer our full support for the nomination of Ms. Gina 
McCarthy for Administrator of the U.S. Environmental Protection Agency. Ms. McCarthy has 
been a true champion for public health and has consistently demonstrated her leadership in 
developing sensible safeguards to protect the public’s health fiom pollution. 

During her tenure as the current assistant administrator for EPA's Office of Air and Radiation, 
EPA has put forth significant science-based public health protections that would protect millions 
of Americans from dangerous air pollution. Under Ms. McCarthy’s leadership, EPA has 
tightened standards to reduce exposure to fine particle or soot pollution, which contributes to 
premature death, increased hospitalization and health conditions such as heart attacks, stroke and 
asthma attacks. Additionally, under her leadership, EPA set Mercury and Air Toxics Standards to 
reduce mercury, arsenic and other toxic air pollutants coming from power plants. The Mercury 
and Air Toxics Standards alone are expected to prevent up to 1 1,000 premature deaths, 4,700 
heart attacks and 130,000 asthma attacks every year. 

Ms. McCarthy also led EPA’s development of important standards to reduce greenhouse gas 
emissions fiom new vehicles and power plants. These standards will help to address the potential 
adverse health effects of climate change caused by increased air pollution, extreme heat and 
other extreme weather events. 

As EPA Administrator, we are confident that Ms. McCarthy will bring the same level of 
leadership and appreciation of sound science she has shown in protecting the public’s health 
fiom air pollution as she works to address other important areas such as toxics, water pollution 
and pesticides. 
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Ms. McCarthy is well respected by both the public heaith community and industry and has a 
solid record of working across the aisie with both Democrats and Repubiicans in her efforts to 
develop sensible and evidence-based solutions to leading public health threats. We believe she 
has the right experience and credentials to serve as a strong leader and Administrator of EPA. 

We strongly endorse Ms. McCarthy’s nomination and urge the Senate’s swift approval. Please 
feel free to contact me with any questions regarding our support for her nomination. 

Sincerely, 

Georges C. Benjamin, MD, FACP, FACEP (E) 

Executive Director 

Cc: Members of the Senate Environment and Public Works Committee 
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Spronk: New Administrator Can Change Culture at EPA 

Gina McCarthy is witfing to reach out and listen to Industry concerns 

By Randy Spronk 
March 14.2013.6;39pjn. 


The managemefri of the Environmental FVotection Agency and how U Interacts with Industries it regulates is irt need of a major ov^aul. The US. Pork 
IndusOyhetieveB that Gina McCarthy, President Baradc Obama’s rramineeto be the agency's nawadmlnlstrator, is poised to make thel happen. 

Under McCarth/s leadersh^ as assistant adrrtnistrator for EPA's Ofnce of Ak and Radiation for the past four years, the staff in the EPA Air Office has 
been srrart, professorial, transparent and trustworthy; they say what they mean and mean what they say. And for the stakeholders affected by the 
pdides of that office, that has been, weO, a breath of fresh air. 

The US. pork industry, which in 2006 negotiated a consent agreement with EPA's Air Office to tfelemiine the emissions from fame, didn't always 
agree with McCarthy and her department, but she was consistently wiliing to reach out and listert to pork producers’ concerns and discuss sotutlons. 

The Air Office answered the induslr/B gueslions honestfy about intern^ processes and regulatory directions and gave producers an opportunity to 
eigiress their views and concerns. V^De not alt EPA offices have badiUonsHy worked as conslructlwety with us. we are now optimistic of a change from 
an *U8 versus thern* culture in the agency to one of *u8 AAO them.* 

Adinnistrator McCardry has a genuine interest in tearrwig about our Industry and the chaQangas we face. Because of that, she Is eware of our 
industry’s record Of environmental stewardship. She is awere that we have invested time and money loeducaia prodiners on Qean Water Act 
compliance, which has led to slgntficanl Improvements on the environmental management of hog terms and resutted In zero discharge operations. 

There are many who fear that ongoing gridlock between Congress and Obama wdl result in government bemg run by regulatory action. That resuH 
creates a lot of uncertainly and anidety among US. business owners, Indudirtg farmers, because they don’t know what govamment action toeigract, 
when to enped M and who to expect K from Therefore, oonviunkatlon and erpedabons between governmeni and industry wiS be cnidal. 

There are some chadartging roads ahead for the U.S. pork kidusiry. The real affed of one of our natioi>‘$ biggest droughts In history is eipected to be 
fen for years to come; the threshold tar temporally wetvfng (he renewable standard, especially tn limes of drought, continues to be too high; a>d 

we continue to be attadced wilh non*adentilie datms by weR-fundad special interest groups. However, in these times of adversity, it Is prornslng to US. 
hog farmers that the new EPA administrator wUi treat us as partners and riot edveraaries. 

Rend/ is presidertf of (he Nstional Pofk firwlucefs Coundf. 
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TROUT 


Chris Wood 
President and CEO 


April 4, 2013 


President Barack Obama 
The White House 
1600 Pennsylvania Ave. 

Washington, D.C. 20500 

Dear President Obama: 

Trout Unlimited (TU) is pleased with your nomination of Gina McCarthy to be the next 
Administrator of the Environmental Protection Agency (EPA). Throughout her long tenure In public 
service in Massachusetts and Connecticut, and in her current position as EPA Assistant 
Administrator for Air and Radiation, Ms. McCarthy has shown a commitment to policies that 
conserve aquatic resources and safeguard public health. She has the skills and experience needed 
to be an effective Administrator. 

As an organization dedicated to conserving, protecting and restoring North America's trout and 
salmon fisheries and their watersheds, TU is particularly pleased by Ms. McCarthy's record on water 
issues. As Commissioner of the Connecticut Department of Environmental Protection, she took 
strong and swift action against polluters of state waterways. She also spearheaded the expansion 
of the Upper Housatonic River Trout Management Area, improving water quality and sport fishing 
opportunities on the river. 

In her current role. Assistant Administrator McCarthy has earned a reputation as a tireless advocate 
for clean air and sound environmental policy. Perhaps most importantly, she has drawn praise from 
both industry and the conservation community for her willingness to engage with all stakeholders 
during the regulatory process. These traits will serve her well in her new position. 

Topping the list of decisions that the EPA will encounter Is ensuring that Bristol Bay, Alaska - known 
to anglers across the United States for its abundant trout and salmon runs - is protected from 
potentially devastating hard rock mining development. The EPA has taken a strong first step 
through its draft Bristol Bay Watershed Assessment, but it must now finish the job. Should 
Assistant Administrator McCarthy be confirmed, one of her first actions should be to finalize and 
release the Bristol Bay Watershed Assessment, which will be the basis for future regulatory 
decisions in the region. As the draft watershed assessment has already made abundantly clear, 
Bristol Bay's 14,000 jobs and $600 million salmon economy cannot co-exist with large scale mining. 

Ensuring that the Clean Water Act is an effective tool for protecting and restoring trout and salmon 
habitat is another vital issue forTU. Last February, the Army Corps of Engineers and EPA took the 
most meaningful action in a decade to begin restoring Qean Water Act protections lost over a 
decade of harmful Supreme Court cases and ilRonceived agency guidance. The agencies submitted 


Trout Unlimited: Amerko’s Leading Coldwater Fisheries Conservation OrganUadon 
1300 N. 17* St. Suite 500, Artington, VA 22209 
Direct: !703) 2B4-9403 • Fax: (703) 284-9400 • Email: cwaod@tu,org • www, tu.org 
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to 0MB a Final draft of a policy firmly grounded in science and hydrology. This policy would replace 
existing guidelines that are inconsistent with the intent of the Clean Water Act. Yet despite a public 
review process and widespread public support forthis final draft, 0MB has not allowed the 
guidance to move forward. If Ms. McCarthy Is confirmed, we ask that you work with her to Finalize 
the guidance and implement a rulemaking process. 

Finally, we were pleased to hear your commitment to addressing the effects of a changing climate 
during your inaugural address and State of the Union speech, and we urge you to work with Ms. 
McCarthy, if confirmed, to deliver on this promise by supporting EPA's vital efforts to curb 
greenhouse gas emissions and implement climate change adaptation strategies that support the 
resiliency of fish and wildlife populations. 

TU hopes to work with Ms. McCarthy on the protection of Bristol Bay and many other issues, and 
we look forward to her confirmation. The EPA will continue to be one of the most important 
agencies Implementing your second term agenda, and Gina McCarthy Is well-qualified and suited to 
lead it. Again, we commend you on her nomination as EPA Administrator. 


Sincerely, 




Chris Wood 
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Senator Boxer. So the point is, putting these in the record, there 
is a reason. This is a very balanced group of people. They don’t 
agree with each other and I am sure they don’t always agree with 
you. Madam Administrator. So I think it speaks well. 

The second thing I would like to put in the record, without objec- 
tion, is this. I want to make sure this is OK with EPA. Senator 
Vitter and his colleagues sent you some very important letters with 
some very important questions. And it is my understanding, and I 
have these letters here, you have responded to him. And I would 
like to put these letters in the record at this time, if there is no 
objection, in the interest of transparency that is so important to 
both sides of the aisle. 

So we will do that. 

[The referenced information follows:] 
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DEPUTY WHIP 

United Sates Senate 
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January 23* 2013 
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I'he Honorable Lisa Jackson 
Administrator 

U.S. Environmenlai Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20004 

Dear Administrator Jackson: 

I am concerned that the Obama .Administration is not meeting its legal obligations to 
infomr Congress and the public of its anticipated regulatory agenda tivough timely publication of 
the Unified Agenda. The purpose of the Unified Agenda of Federal Regulatory and 
Deregulatory Actions (Unified Agenda) is to inform Congress and the public of anticipated 
agency regulation. This information is invaluable to all parties as it provides insight into 
upcoming federal regulation. As you arc aware. Executive Order 12866 requires the Unitied 
Agenda to be issued biannually, once in the spring and again in the fall.* According to the 
Environmental Protection Agency (RPA) website, the spring issue is published in April or May, 
and the fail issue is published between October and December.^ In addition, the Regulatory 
Flexibility Act (RFA) mandates that federal agencies publish a regulatory flexibility agenda in 
the Federal Register every April and October.' Specifically, Section 602 of the RFA instructs, 
"{djuring the months nf October and April of each year, each agency shall publish in the Federal 
Register a regulatory flexibility agenda. As you are aware, agencies meet their statutory RFA 
obligations by combining their regulatory' flexibility agendas with their submission to the Office 
of Information and Regulatory Affairs (OIRA) for the Unified Agenda,^ 

The prompt publication oflhe Unified Agenda has become a cornerstone of federal 
transparency. Yet despite questions raised by multiple congressional conunittees, including the 
Committee on Environment and Public Works under Ranking Member Inhofe, the Obama 
Administration did not publish the Spring 2012 Unified Agenda until December 21, 2012, and it 
has so far failed to publish the Fall 2012 Unified .Agenda.* OIRA notified federal agencies on 
March 12, 2012, of ihcir obligation to submit their individual Spring 2012 agendas by April 13, 
2012, and on June 13, 2012, OIRA notified federal agencies of their obligation to submit their 
individual Fall 2012 agendas by September 7, 2012.’ Despite these deadlines, in October 2012 


' See Exec. Order No. 12866, 58 Fed, Reg. 51735 (Sept, 30, 1993). 

^ See h?*p;,//vvwvv.cpij.go'. b'v reauliUions rci’a i.’eiid a.html (la-st accessed January 22, 2013). 

’5 U.S, C. § 602, 

* hi 

^ See '’••v']?ubiic/|>p'eA»cnd;vSiaticC on t e nt/UA .^bout.jst) (last accessed January 22, 20)3). 

* See hUp;, Av_H u (last accessed January 22, 2013). 

.5ct! httji.- ‘.vliiivlutusc.gov sites. itt;t«uU.{iie.viJ.n5b-a,ssctsji2fpfcg-.iuen<.lTi-aaE;s-vc!i -and-wu;dt;! in V';*srnr.i.'- 

w.si ;icvcs.scd Jiinuiin 2 0 i 3 1 ; '\vw-\v,\v{ii*ehfn!se iiov.sstfs dvJiHJlfijIes.otnn. uU - 

OUINA lOUISIA.VA NOHYHl;y...S? ;.OU<S*ANA fCOSTMiUrYT i.OUISlAIVifl SOUTMTAvlT •.OtllSIANA ’ OUISiANA 
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OIR,A stated that, “[ajgencies [were] currently compiling the most updated information about 
their anticipated regulatory' actions.”* This statement indicate,s that as of October 2012, at least 
some agencies had failed to meet the April 13, 2012, and September 7, 2012, agenda deadlines. 

Moreover, the Committee has learned that when OIRA w'as asked to provide a specific 
list of all agencies that met the specified deadlines and the dates on which ilrey submitted their 
agendas, OIRA failed to respond. As OIRA has yet to provide Congress a satisfactory 
explanation for the unprecedented ten-month delay of the Spring 2012 Unified Agenda and the 
outstanding statu.s of the Fall 2012 Unified Agenda, I am seeking answers directly from the KPA 
on when its 2012 regulatory agendas were submitted. Accordingly, I request that you answer the 
following questions by February 6, 2013: 

1 , VvTien did the EP A submit its Spring 2012 regulatory agenda to OIRA? If EPA 
submitted its agenda after the April 13, 2012 deadline, please explain why EPA failed 
to meet the deadline. 

2, Has the EPA submitted its Fall 2012 regulatory agenda to OIRA? 

a. If so. did the FPA meet the September 7, 2012 deadline? 

b. If EPA has submitted its agenda, but aller the deadline, please explain the 
basis for EP.A’s delay in submitting its Fall 201 2 regulatory agenda, 

c. If EPA has not yet submitted its Fall 2012 agenda to OIRA, when does the 
agency plan to submit its agenda to OIRA? Pleas© explain the basis for the 
delay. 

3, In light of the delayed publication of the Fall 2012 Unified Agenda, what is EPA’s 
plan to satisfy its legal obligations under the Rf A? 

4, Was the EPA ever instructed not to submit the Spring 20 1 2 regulatory agenda or 
instructed to delay its submission? If so, by whom? 

5, Was the EPA ever instructed not to submit its Fail 2012 regulatory agenda or 
instructed to delay its submission? If so, by whom? 

6, Please describe any instruction or direction that liPA received from OIRA regarding 
submission of the Spring 2012 agenda. This description should include the date upon 
which the instruction was received, whether it was communicated verbally or via 
correspondence, and a detailed description of the guidance given. 

7, Please describe any instruction or direction that EPA received from OIRA regarding 
submission of the Fall 2012 agenda. This description should include the date upon 
which the instruction was received, whether it was communicated verbally or via 
correspondence, and a detailed description of the guidance given. 


itiI^0ci^^^|H-2,Q,^“rrgui:ue^'■;^l!iUV^a^d-la^i^ed:agcadaToFi'edvr:ll-rcyuliHO!X:;y!KM•,*^c;iyl;tlQ^,V 
accessed January 22, 2013). 

* Lencr, Kristen J. Sarri, Assoc. Dir, For Legis. Affairs., Office of Management and Budget, to the Honorable luimar 
Smith, Chairman, H. Comm. On Judiciary', et al. (October i2, 2012). 
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Thank you for your prompt attention to this matter. If you have any questions, piease 
contact Kristina Moore with the Committee on Environment and Public Works at (202) 224- 
6176, 


I 


Sincerely, 




A 




A 


David Vitter 
Ranking Member 

Committee on Environment and Public Works 
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j UNITED STATES ENVIRONMENTAL PROTECTiON AGENCY 

T ’ WASHINGTON. O.C. 20460 


APR 1 0 2013 


■f<:c Of 
PCHJC-V 


The Honorable David Vilter 
United States Senate 
Washington, D.C. 20510 

Dear Senator Vitter: 

Thank you Tor your January 23, 2013, letter to Administrator Jackson concerning the Environmental 
Protection Agency’s (EPA) compliance with Section 4(b) of Executive Order (HO) 12866, ReguIalory 
Planning and Review (58 FR 51735. Oct. 4, 1 993) and Section 602 of the Regulatory Flexibility Act, as 
imended. 

EPA works to ensure that our regulatory system is cost effective, informed by science, and consistent 
^'ith economic growth without sacrificing health, safety, and the environment. The Unified Regulaiory 
igenda, which includes EPA's Semiannual Agenda, generally covers regulatory actions anticipated 
^vithin the next 12 months, with the option to include long-term actions beyond that period. EPA’s 
-ecent Semiannual Agenda includes both active and long-term actions. The Regulatory Flexibility 
Agenda, published pursuant to 5 U.S.C. 602, specifically describes EPA’s regulatory actions that are 
likely to have a significant economic impact on a substantial number of small entities. 

EPA takes its rcspottsibility to comply with EG 12866 and the RFA very seriously. Like other agencies 
EPA received spring and fall call letters (available at 

ThiT, rcupol. uuv nes rc\ icw) from the Office of Infonnalion and 

Regulatory Affairs (OIRA) in preparation for the spring and fall updates to the Unified Regtdalory 
4ge/uh. EPA complied with the guidelines in each of those call lencrs. The Agenda can only serve its 
function when it maintains a consistent standard of clear, accurate, and coherent information across its 
separate entries from the approximately 60 executive departments, agencies, and commissions 
'including independent regulatory agencies) Uiai contribute to the Agenda. OIRA coordinates the work 
af depanment.s, agencies, and commissions to help ensure that these standards are met. After that 
coordination process wa.s completed, the most current Regulalory Plan and Unified Regulatory Agenda 
-vere publi.shed on the website f-wx xs.r c.L\mt t>. Lm\ -'mibiic.) on Deceniber 21 , 2012 and EPA’s 
Dorresponding Regulatory Flexibility Agenda was published in the Federal Register on January 8, 2013 
[78 PR 1624). 


EPA believes strongly in the benefits of a transparent regulatory system and keeping the public informed 
ind engaged. To that end, EPA supplements the information provided in the Regulatory Agenda by 
maintaining a public website, the Regulatory Development and Retrospective Review Tracker or Reg 
DaRRT (hi m: V' vv^v\ v,o iXi..i: ‘.n -.i'uicmakiuc) that provides information on the status of EPA's priority 
uiemakings and retrospective review's of existing regulations. The priority rulemakings can be sorted 
:)y phases, topics, or effects (e.g., those tiiat are expected to affect small busines.ses), The information 
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and projected dates of those priority rulemakings may be updated more frequently on the Reg DaRRT 
website than FPA’s Semiannual Regulatory Agenda, 


EPA also publishes a monthly "Action Initiation List’’ identifying the agency’s newly commenced 
rulemakings (http; w yqyt.crHyb\«!;cgs'rcaid«tjairpail.tum^^^ This list also supplements the 
information provided in the Regulatory Agenda by providing basic information about EPA’s new 
regulations each month. 

Again, thank you for your letter. If you have further questions, please contact me or your staff may call 
Laura Gomex in EPA’s Office of Congressional and Imergovemmental Relations at 202-564-5736. 



Michael L. Goo / 
Associate Administrator 
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"Enited States Senate 

CaMMFTTEE ON ENVIRONMENT AND PUBLIC A'OBKS 
WASHINGTON, SC 20&!C- 6 1 m 


February 20, 2013 


lire Honorable Bob Perciasepe 
Acting Adniinistralor 
IJ.S. Environmental Protection Agency 
1 200 Pennsylvania Ave, NW 
Washington, D.C. 20460 


Dear Acting-Administrator Perciasepe; 

We write to express our concern for actions taken by the Environmental Protection 
Agency (EPA) pursuant to authority the agency claims to have under the Clean Water Act 
(CWA), Specifically, we arc deeply troubled by EPA’s unreasonable claim that it has 
“preemptive veto authority” over the Pebble Mine Project before the sponsor has the opportunity 
to apply to the Army Corps of Engineers (Corps) for a CWA permit.' Such an imeiprctation is 
unreasonable and contrary to both the plain text of the CW'A and its legislative history. 
Moreover, in EPA’s attempt to rewrite the CWA and grant itself “preemptive veto authority," 
EPA has resorted to improvising a new system by using its general research authority under 
Section 104(a) of the Act to conduct a watershed assessment of Bristol Bay," This assessment 
has suffered from intense critici.sm, being de.scribed as “hogwash” by one of EPA’s own peer 
reviewers namely because of the highly creative fictional mine study. ^ Accordingly, we call on 
YOU to disavow this unjustified power grab and instead allow the permitting process designed by 
Congress to move forward. 

As you are aware. Congress delegated to the Army Corps of Engineers the full authority 
to, “issue pennils, after notice and opportunity for public hearings for the discharge of dredged 
or fill material into the navigable waters at specified disposal sites. Under Section 404 (b) - the 
law is clear that a pennit may be issued only for a specified site and only by the Corps. ’ While 
.section 404(c) authorizes the EPA to “prohibit the specification. . .of any defined area as a 
disposal site,”'’ EPA rau.st first determine that “the discharge oCsuch materials into such area 
will have an unacceptable adverse effect.”’' In the statute, Congress consistently and repeatedly 


‘ S«?40C,F.R.§231(a)(20IO). 

t.etter from .Arvin Gasiesan, Associate Administrator. U.S. EPA to the Honorable Darrell E. issa, Chairman, 
Hou.se Oversight and Gov’t Reform (June 22, 2012). 

^ Edilohal: The EP.A’.k Pebble Beaching: Bewritinglhe Clean Water .Act lo kill an .Alaska muting prajeci. The 
Wa!i .Street Journal, Sep, ,10, 20 1 2, available at 

http:.yoniine,wsj.convartic!e/SB]00008723963904439892045776033i l958l26108.hlntliiartidcl'abs%3Dartic!e. 

33 U.S.C. 5 f 344(a) (emphasis added). 

’ &e3.j U.S.C, § 1344(c), 

Id. tesnpiiasis added), 

’ Id. (emphasis added). 
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referred to HPA taking action with respect to a specific site, namely the site identified in the 
application to the Corps. Therefore, it follows that Section 404(c) was intended to give EPA the 
authority to initiate the veto process only in the context of a specific pemiit application for areas 
designated by the Corps as specified clksposal sites. In the absence of a permit application 
detailing the materials involved and the exact location it is to be dischaigcd, the EPA does not 
have the requisite information needed to initiate the veto process. Accordingly, it is clear from 
the four corners of the statute that EP.A does not have “preemptive veto authority.” 

As.suming arguendo that there was some room for interpretation in the s'tatute, its 
legislative history removes any doubt that Congress did not intend for EPA to have preemptive 
veto authority. As stated in Senator Muskie’s transmittal of the Conference Committee report: 

The decision [to give EPA veto authority] is not duplicative or cumbersome 
because the permit application transmitted to the Administrator for review will set 
forth both the site to be used and the content of the matter of the spoil to be 
disposed. The Conferees exited the Administrator to be expeditious in his 
determination as to whether a site is acceptable or if specific spoil material can be 
disposed of at such site.* 

fhis language unambiguously demonstrates that Congress created a system wherein the Army 
Corps receives, evaluates, and issues CWA permits, and EPA has authority to lodge a powerful 
objection to the permit under evaluation. Moreover, Congress explained that it was not their 
w'i.sh to, ''create a hiirdensome bureaucracy"^ and therefore it wa.s not deliberately creating two 
sepurale tracks to evaluate a site. 

Despite this clear language, EPA has done precisely what Congress was trying to avoid 
by inventing a separate regulatory track complete with new and ever evolving hurdles designed 
to derail a project before it receives due process under the law. Mow'cver, this ad hoc proee.s.s has 
no support in the statute. EPA's procedures regarding the implementation of Section 404(c) state 
that “consideration should be given to the relevant portions of the Section 404(b)(1) 
guidelinc.s.”'° The analysis required under the Section 404(b)(1) guidelines is very detailed. In 
contrast, a watershed ecological risk assessment authorized under Section 104(a) is not intended 
to provide the site-specific details required by the guidelines and therefore would not support a 
Section 404(c) veto," 'fhe analysis contained in the Bristol Bay Watershed Assessment is based 
on a hypollietieal mine scenario, rather than an actual one, and is therefore unworkable. It 
contains only speculative data and ignores restoration and mitigation requirements. Therefore, it 
could not support a decision under Section 404(c). 

If HPA continues on this unwieldy path, the agency is jeopardizing billions of dollars of 
investment and thousands of high paying jobs, all without due proces.s. In the past, EP.A has 


^ See Senaie Consideraliun of the Report of the Conference Comminee, s. 2770, 93rd Cong, i s! Sess., Oci, 4, 
1972, reprinted in 1 Legislative Nistoiy of the H'ater Pollution Control Act Amendments of I V72. ai ! 77 { i973). 
(emphasis added). 

/ti. ati77, 

4()C,F.R.§231.2(e)(20iO). 

" .WUOCM-.R, § 230 (2010). 
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rebuffed Ihe suggestion that their actions have “killed jobs,"'^ but in the case of Pebble Mine, it 
is undeniable that EPA is attempting to preemptively eliminate over 2,000 jobs projected for 
mine construction and an additional 1,000 ongoing skilled mining jobs, averaging $95,000 per 
year.’'’ Moreover, EPAbs unauthorized actions would eliminate approximately 10,000 jobs 
outside of Alaska. Under EPA’s current view, these jobs, along with a reliable source of copper 
ore, an important mineral vital to the economy, could be eliminated at the sole discretion of the 
Admini.strator, before the applicant has the opportunity to design and submit a plan through 
regular process. This is not what Congress intended. Accordingly, EPA should reverse coiuse 
and acknowledge that the agency is indeed bound to the letter of the law, which requires the 
Corps to lead in the permitting process, while taking into full account the environmental 
concerns articulated by EPA. 


.additionally, we request that you respond to the following questions no later than March 1 2, 
2013: 


1 . How much time, money, and staff have been dedicaled to developing the Bristol Bay 
Watershed A3se.ssment? Please detail expenditures both cumulatively and on an annual basis. 

2. Did EPA ever receive a petition or other fonn of request to conduct a watershed 
assessment of Bristol Bay? If so, please provide the Committee with a copy of the request. 


3. Docs EPA believe that environmental damage will accnie to the Bristol Bay Watershed 
simply by allowing the sponsors of the project to apply to the Corps for a 404 permit? 

a. If so, please explain the environmental impact that that EPA anticipates will 
accrue to the Bristol Bay watershed betw'een the time that EPA conducts its 
watershed assessment and the lime that the sponsors of Pebble Mine would 
otherwise stibmit their application to the Corps for review. 


4. EPA has stated that they intend to have a second peer review panel evaluate the change.s 
EPA made to the watershed assessment in response to the criticism that was let'eled at the 
agency during the first round of peer review. Was the second round of peer review part of 
the original plan? Is EP.A following a standard process to develop the watershed assessment? 
Please identify all precedent EPA is relying on to develop the Bristol Bay Watershed 
assessment and any in.stances where EPA has convened a second peer review panel, 

5. Under Section 404(e) of the CW.A, the EP.A must determine that the discharge of dredged 
or fill material at specified disposal sites will have an unacceptable adverse effect. When 
determining whether these effects are unacceptable, the EPA's procedures regarding the 
implementation of Section 404(c) state that “consideration should be given to the relevant 


James Rosen, Reguhlion Nation: EPA Chief Rejects GOP Charges She tv Imposing Job-Killing Rules, 
FOXNews.com, Sep. 22, 201 1, available ur hnp:/Jwww.foxnews.corrr'polil!cs/201 !.:09.'’22/regulation'naTion-epa- 
chicf-rejccls-gop-chargcs-shes-imposing-jch-killmg-njles/, 

^ * See Fuels FsIQs, The Pebble Partnership, available at http://vvww.pebb!epartners!iip.euni-''projecPTaets- 
faqs.php. 



325 


portions of the Section 404{b){ 1 ) guidelines.” Has EPA followed the guidelines established 
in 404(b)(r) in the watershed as.sessment? . 

6. Has EPA followed its 1998 Guidelines for Ecological Risk Assessment as it has 
conducted the Bristol Bay Watershed Assessment? Please provide all documents that refer or 
relate to EPA's incorporation of the 1998 Guidelines into the Bristol Bay W'ater.shed 
Asscs.sment. 

7. The 1 998 guidelinc.s state that ‘’[njo matter what tcehnitiue is used, the snurcc.s of 
uncertainty. ..should be addressed.” However, EPA’s construction ofa fictitious mine is 
riddled with uncetfainty. How has EP.A. addressed this massive uncertainty generated by the 
agency itself.’ Please provide all documents that refer or relate to the hypothetical mine used 
in the Bristol Bay W'atcrshcd Assessment, as well as for the specific purpose of measuring 
and identifying levels of uncertainty. 

8. W'hat office/tc-am at EPA developed the theoretical scenario to run this analysis, and what 
wa.s done to ensure conformance wdth the Data Quality Act? 

9. Who specifically at the agency made the decision to run the asse,ssrnent and analysis 
under 404(c) authority? 


If you have any questions regarding this request, please feel free to have your staff 
contact Kristina Moore with the Senate Environment and Public Works Committee at 202-224- 
6167. 


Sincerely, 



Ranking .Member 
Environment and Public W'orks 
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Hm'tcd Btatcs 3cnatt 

COMMlTTft ON ENVIRONMENT AND PUBLIC WORKS 


February 26, 2013 


The Honorable Bob Perciasepe 
Acting Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Acting Administrator Perciasepe: 

The Senate Environment and Public Works Committee is interested in working with you 
in your new role as Acting Administrator of the U.S. Environmental Protection Agency (EPA), 
We sincerely hope that as the current head of EP.A, you will work toward fulfiUing President 
Obama’s call for increased transparency in the operations of the federal government. 
Furthermore, we view this as an opportunity for the EPA to be more amenable to congressional 
oversight on'ort.s, as both your agency and our Committee have the shared goal of advancing 
transparency and accountability in government. 

The use of private e-mail accounts for official busine.ss has been an issue in the past at the 
EPA, among other federal agencies. Such actions raise the prospect of potential violations of the 
Presidential Records Act' (PRA) and the Federal Records Act" (FRA). Additionally, using non- 
official accounts, as defined by the PRA and the FRA, to conduct government business will 
likely engender challenges to compliance with the Freedom of Information Act^ (FO!A), 
litigation requests, and congressional requests. We believe that with your cooperation as acting 
head of the EPA, we can work together to prevent these concerns from creating additional 
problems. 

As you may know, EPA policy explicitly prohibits the use of non-EPA e-mail accounts, 
instructing employees to "{notj use any outside e-mail account to conduct official Agency 
business.”' In 2008, EPA wrote to the Government Accountability Office that “EPA ha.s a clear 
and consistent policy framework against the use of nongovernmental e-mail systems for official 
EP.A business.”^ Regretfully, under the direction of Administrator Jackson, EPA officials 
frequently neglected to follow' this policy, creating a widespread problem. As Acting 


'See44U.S.C. § 2201. 

'&l'44 U.S.C. § 31. 

' See 5 U.S.C. § 352. 

Envtl. Prot. Agency, Frequent Questions aboiti and Records 
htto:-'7H'\vw.eDa.gov/recQrds/fao.‘i.''cmaiis.htm (last accessed Feb. 19, 2013). 

’ Gov’t Accountability Offick, Federal Recoros: Hational archives and Sia.ncT.ED Agencies Need to 
Strk.ngtiien E-mail MANAaF.MFNT, 61. CAOnoS-742 (June 200S), 
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The Honorable Bob Perciasepe 
February 26, 2013 
Page 2 of 2 

Administrator, you are in a position to rectify this and facilitate the proper treatment of federal 
records. 

As such, we would like to alert you to our continued interest in such matters. Specifically, 
vve draw your attention to four violations that arose in the. course of our investigation. Our 
purpose in outlining the following areas of concern is to draw your attention to the ongoing 
problem which you nosv have the opportunity to correct. First and foremost, we are deeply 
troiibicd by the practice ol Administrator Jackson'.s alias c-mail account under the name of 
Richard Windsor, of which concern we are sure you are aware. Further, w-e have uncovered 
many instances in which EPA officials have used non-EPA accounts to conduct business, in 
violation of EPA policy, as previously referenced. The second instance involves the legal 
implications of EPA Region 8 Administrator James B. Marlin’s use of an Apple me.com account 
to conduct agency business, as delineated in our January 29, 201.3 letter.'’ Last week. Regional 
Administrator Martin shared w'ith our offices his intention to resign. The third instance of 
concern is the use of a personal G-mail account by Deputy General Counsel Tseming Yang in 
the EPA’s Office of General Counsel for official business purposes.^ Finally, the Committee has 
recently become aware that you used a non-official c-mail account, bob@pcrcia.scpe.org, to 
conduct government business in at least one instance.* 

As we move foi-ward with our oversight efforts, we would appreciate your full support 
and cooperation. We ask for a formal commitment from you in your capacity as Acting 
Administrator to fulfill outstanding document requests from the Senate Commitlec on 
Environment and Public Works, Please direct your alicntion toward aiding in the production of 
responsive document,s to the Committee. 

Thank you for your prompt attention to this matter. If you have any questions, please 
contact Kristina Moore with the Senate Committee on Environment and Public Work.s at (202) 
224-6176. 


Sincerely, 



David Vitter 
Ranking Member 
Environment and Public Works 



Jim Inhofe 

United Stales Senator 
Environment and Public Works 


' l.cllcr from Hon, David Viclcr, Ranking Member, S Comm, on Eiiv’l & Pub. Works, Hon. DaiTcIi l.i.sa. Chairman, 
it. Comm, on Oversighi & Gov’i Reform, lo James B. Martin, Adm'r, U.S, Envtl. Prol. ,'igency Region 8 (Jan 29 
1013) 

' MlP: '''v ww,eDa.!lov/eDaloial , docs;Second-Kelea.se-Part-P .pdf (Iasi aegessed i-'cb. 2 i , 20 1 3 ). 

’ .kef iiltnj'Avww,epa.Rov,'eirafoial/doc5lSecund-Rcl easc.Pan-0-ndf fla.sl accessed Feb, 21, 2013), 
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mnittd States Senate 

WASHINGTON, DC 20510 
March 12, 2013 


The Honorable Gina McCarthy 
Assistant Administrator 
Ol'ficc of Air and Radiation 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20004 

Dear Assistant Administrator McCarthy; 

As you are aware, the Senate Environment and Public Works Committee has been 
investigating the highly questionable tactics employed by former Environmental Protection 
Agency (EPA) Region 6 Administrator, Dr. A1 Armendariz, Dr. Armendariz resigned his 
position in April 2012, soon after the public learned of his controversial statement that the 
“general philosophy” of EPA's enforcement policy should be to “crucify” oil and natural-gas 
companies.' At the time, the White House and EPA distanced themselves from Dr. Armendariz 
stating that " [Armendariz’ s] comments are inaccurate as a representation or characterization of 
the way the EPA has operated under President Obama."^ Moreover, the Pre.sident ran on a 
pledge to support an “all of the above” energy strategy - which deploys our abundant oil, gas, 
and coal resources.'^ However, the Committee has recently obtained documents that demonstrate 
Dr. Armendariz was not a rogue actor, out of step with EPA leadership. Rather, evidence has 
emerged tliat indicates Dr. Annendariz's controversial tactics were, in fact, part of a broader 
effort at EP.A to coerce the .States and to constrain the domestic fossil fuel industry w'ith layers of 
bureaucratic red tape and intimidation tactics. 

The Committee has learned that prior to his resignation, Dr. Annendariz emailed senior- 
level EPA officials and outlined numerous EPA efforts during his tenure that were designed to 
restrain domestic fossil fuel production, as proof that his mission at FiPA had been accomplished. 
Dr. Annendariz expressly highlights your new air regulations, as the “icing on the cake,” The 
email stated the following; 

Thanks Bob. But don’t worry about me personally. Because of our collective 
work (rules, enforcement, science, sqfl power) we have dozens of states 
(including I’exas) with brand new disclosure requirements for fracking ftuid 
chemicals, new state rules specific to liydrofracking regulation, new state well 


’ Amy Harder, Sierra Ciiih Hires EPA Officiai Felled by 'Crucify' Comments, N.A'I'10NAL JOURNAL, Jun, 29, 
2012, hup://\vww.r)atiorui}io m'na!.com/domgsUcpoilcv.rsieiTa-club-hires -ct>a-o flldal-feiled -bv-crucirv-coniments- 
20120629 ! 

^ Lesa Jansen & Todd Sperry, EPA Official Resigns over ‘Crucify’ Remarks, CNN, Apr. 30, 2012, 
htrp://\vw w.cnn.cDin .;'20 1 2/04/3 O/us/e pa-cniciPv . 

’ WhfteHou.s'eOnihie, Obama on US Energy, YOUTUBE, Mar 9, 2012, 
hi:lp:/ www-s‘mitiibc.con Twalch?v-^htKwJuavpiM at 05:30 min. 
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Ms. Gina McCarthy 
March 12, 2013 
Page 2 of 5 

cement/casing requirements, and more state resources to conduct air emission 
inspections. Add to that tighter federal rules for gulf-off .shore NPDES 
discharges, GHG reporting for fugitive methane and engaging USGS and state 
geo surveys to take seismic activity seriously. 

None of this would [have] happened had the 2008 election gone the other way. 

None. 

We have set things in motion, including empowering and shaming the states , to 
clean up the oil/gas sector. Further progress is inevitable. 1 am extremely proud 
of the work that we have done collectively, Gina’s new ai r rules will s oon be the 
i cing on the ca ke, on an i ssu e I wor k ed on years before mv current jo b, (emphasis 
added),'* 

This email is alarming for a number of different reason.s. In the first instance, it appears 
that there is a collective strategy at the EPA aimed at reining in domestic natural ga.s production. 
This strategy includes not just EPA’s foiled attempts to punish natural gas producers’ but also 
includes an effort towards “shaming the states,”* EPA’.s actions against Range Rcsource.s have 
been highlighted as an example of Annendariz’s overly zealous persecution of the oil and gas 
industry. The EPA issued an emergency order in 2010 accusing Range Re.soiirccs of 
contaminating an aquifer west of Fort Worth and giving it 48 hours to provide clean drinking 
water to residents. At the lime, Armendariz circumvented state regulators actively investigating 
the situation citing in the emergency order that EPA had "determined" that State mid local 
authorities had not taken sufficient action. The order later was withdrawn after a state court ruled 
evidence that hydraulic fracturing had caused the contamination had been falsified,^ We now 
know that far from being Armendmiz’s pet project - the highest levels of EPA were aware of 
and endorsed his actions. In one email recently obtained by the Committee, Assistant 
Administrator Cynthia Giles sent the following email to her colleagues: 

Just wanted to say how impressed I am at the terrific work the Region did on the 
Range order... and thanks to the HQ folks Ibr supporting the region on this and 
gctn'i3g this done as one EPA. Great job ail!*’ 

After EPA withdrew the order, both Giles and Bob Sussinan, Senior Policy Counsel to the 
Administrator, sent Armendariz personal emails expressing their di,sappDintmenl that EPA 
withdrew the order.* 


■' Email from Ai Armendariz, to Bob Sussman & Cynthia Giles (Mar. 30, 2012, 06:34 PM). 

’ US: V. Range Production Co., No, 3: 1 1-CV-OOl 16-F (N, D. Tex. Mar. 30, 2012). 

Supra note 4. 

’ Dina Cappicilo, /U Armendariz, EPA Official, Rettigns Over ‘CntciffP Commeni, THE HtJFFlNG'rON POST, .Apr. 
30, 2012, http:0'ww w. hui~nneton nQst .com/20 1 2-'U4.0b/al-anncndariz-e p a-Qftlciai -resitjn s n i4649 i9.htiii!. 

* Email fiom Cynthia Giles, to John Blevins, Suzanne Murray* David Gray (Dec. 8, 2010, 07:41 AM). 

Email from Bob Sussman. to AI Armendariz, el at (Mar. 30. 2012, 03:46 PMt 
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Moreover, it appears that “Gina’s new air rules,” presumably the New Source 
Performance Standards for Electric Generating Units proposed on March 27, 2012, are part of a 
deliberate strategy to shut down new electricity generation."* Dr. Armendariz proudly declared 
that the NSPS rules are “icing on the cake” and achieved a goal he had “worked on years before 
my cuiTent job,”" While it is not clear from the email, it appears that Dr. Armendariz was 
boasting about EPA’s decision to list petroleum coke (pet coke) in the definition of coal so pet 
coke-lircd power plants would also be captured under the proposed NSP.S rule. In addition to 
our concerns over the credibility of EPA’s decision to regulate pet-coke as coal in the proposal 
without substantial evidence or appropriate findings in the administrative record, the proposed 
NSPS rule, which was prompted by a 2011 settlement agreement*’ between several 
environmental groups - including the Sierra Club - and the EPA, effectively outlawed the 
consb'uction of the Las Brisas Energy Center (LBEC) in Corpus Christi, Texa,s. Dr. Armendariz, 
had previously worked for the Sierra Club in preparation for the public hearings against the 
LBEC, Thus, Dr. Annendariz’s reference to an “issue I worked on years before my current job” 
seemingly refers to his work for the Sierra Club on LBEC. Despite this obvious contlicl-of- 
interest, documents obtained by the Committee reveal that you in fact exchanged emails with Dr. 
Armendariz on January 12, 201 1, about tire LBEC.’’’ 

We are also concerned that as Region 6 Administrator, Dr. Armendariz brought on two 
attorneys, Leyia Mansuri and Chrissy Mann, who previously litigated against the construction of 
electric generating units - specifically the LBEC.*'* Prior to her appointment, Ms. Mansuri was 
an attorney with the Environmental Integrity Project, and represented the Sierra Club in its 
litigation against LBEC.'** Ms. Mann was also engaged in litigation against the LBEC in her role 
at the Office of Public Interest at TCEQ.'^ It appears as if Dr. Armendariz commandeered the 
resources of the EPA to accomplish his goals of killing the LBEC, all with the con.sent and 
knowledge of EPA leadership. 

As the President's nominee to be Administrator, we require your immediate attention to 
the questions that have been raised by these documents. Failure to respond in a prompt and fully 
transparent fashion will leave a cloud of doubt over whether you intend to break with your 
predecessor and truly lead a transparent agency. Accordingly, I request that the EPA provide 
any and ail reeord.s, electronic or otherwise, of meetings, conversations, e-mails, letters, nr other 
eomraunications or documents referring or relating to the LBEC, including, but not limited to, all 
communications between you. Dr. Armendariz or any other EPA officials concerning the LBEC. 


See Siandards for PerfoiTnance For Greenhouse Gas Emissions for New Stationaiy Sources: Electric Ulility 
Generating Unirs, 77 Fed. Reg, 22,392 (Apr. 13, 2012). 

' ' Supra note 4. 

See U.S. ENVTL. PROT. AGIL^CY^ SeUlemenf AgreemetUs to Acldre^is Greenhouse Gas Emissions from Electric 
Generating Units and Refineries -Fact Sheet, li tlDiffeDa.gov/carbonDolli itionslaiidard/Ddfs. 'settiementfacIslieet.p df 
(iasl acce.s.sed March 8, 2013). 

Email fiom Gina McCarthy, to Al Armendariz & Janet McCabe (July 12, 201 1, 09:1 1 PM). 

Application of Las Bri,sa,s Energy Center, LLC for state air Ouai.ity Permi t, SOAH No. 582-09-2003 
(M,ar. 29, 2010) avail able at htID:.7www. scab. statc . tx.us,’pfdsearch/nFds/582%.5C09% 5C 5 82-09-20Q3-D fdl.pdf. 

"id. 

“ APPUCAi'ioN OF Las Bris,as F.neugy Center, LLC for State Air Quality Permit, SOAH No, 582-09-2005 at 
4 (Dec. i, 20!0) available at httr>:// web.caller.CQm-i2010/Ddt712fH1asbrisas- Ddf. 
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Please provide the requested documents and responses to the following que.stions no later than 
March 22, 2013. 


1 . As you are aware. Dr. Armendariz previously sert'ed as an expert witne.ss for the 
Sierra Club in a proceeding against the LBEC.'^ While this presents a clear conflict- 
of-interest, he was permitted to work on EPA’s permitting decisions related to LBEC 
and actively engaged EPA leadership on this issue. 

a. Please explain why he was allowed, at any time during bis tenure, to work on 
matters relating to the LBEC. 

b. Please list all entities in which Dr. .Armendariz had an identified conflict-of- 
interest. 

c. What are EPA’s criteria for identifying a conflict-of-inlcrest? 

d. After a conflict-of-interest was identified, how was Dr. Armendariz screened 
from working on covered projects? 

2. While Dr. Armendariz has resigned his position from EPA, Leyla Mansuri and 
Chrissy Mann are still employed by Region 6. Both of these individuals represented 
entities opposed to the construction and persnitting of the LBEC. 

a. Has EPA identified conflict-of-interest for either Ms. Mansuri or Ms. Mann? 
Please list all topics in w'hich EP.A has identified a conflict-of-interest. 

b. Has either Ms. Mansuri or Ms. Mann worked on any matter related to the 
LBEC? 

c. Has either Ms. Mansuri or Ms. Mann worked on the development of the NSPS 
rule for greenhouse gases for new power plants Electric Generating Units? 

3. On July 12, 201 1 , Dr. Armendariz sent you and your Deputy Administrator, Janet 
McCabe, an email stating the following: “lam looking forward to seeing Janet 
tomorrow to talk about a couple of air issues. On last Friday last week 1 received 
guidance from OGC ethics office that I have been in the agency long enough that my 
‘'cooling off period’’ has lapsed on working on matters that 1 had previously worked 
on before Joining the agency.”'^ The next ten paragraphs are redacted. Your rcspon.se 
10 this email - .10111 at 9: 1 Ipm on the same date is also redacted. 

a. Please provide the Committee with an unredacted version of both emails. 

h. Did you or Janet McCabe ever di.scuss the LBEC with Dr. Armendariz, Ms. 
Mainsuri, or .Ms. Mann? If so, characterize the nature of the conversation and 
provide the Committee with all such communications, 

c. Did you or Janet McCabe ever discuss the NSPS for Electric Generating Units 
rule w'ith Dr. Armendariz, Ms. Mansuri, or Ms. Mann? 1*10330 provide the 
Committee with all such communications referring or relating to these 
conversations. 


Denise Malan, EFt Appointment Coidd Affect Las Brisas Hearing, C.VLl.nR.CO.Vt, Nov. 5, 2009, 
http://vvvv \ v.caller.com/ new .'i/2009/nov/05 / eDa-am>ointmenl-could - alTect- l a.s-brisas-hei iring/?D rint=l . 
Email from Ai Armendariz, to Gina McCarthy & Janet McCabe (July !2, 20! 1, 07:22 PM). 
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4. What is your interpretation of Dr. Armendariz’s comment that your “air rules” were 
“icing on the cake”? 

Thank, you for your prompt attention to this matter. If you have any questions, please 
contact Kristina Moore with the Committee on Enviroimient and Public Works at (202) 224- 
6176. 


Sincerely, 



Ranking Member United States Senator 


Committee on Environment and Public Work.s 



,.“17 A 


Sessions 

, United States Senator 

/I 




^5\A<vvywv/ 
RNYN V 


United States Senate 



333 


CTnsigress of tJiE United states 

lOiisiiiHplon, SC 20315 


April 10,2013 


The Honorable Gina McCarthy 

Assistani Administrator, Office of Air and Radiation 

U,S. Environmental Protection Agency 

1200 Pennsylvania Avenue, NW 

Washington, D.C. 20460 

Dear Ms. McCarthy: 

The House Committee on Oversight and Government Reform and the Senate Committee 
on Environment and Public Works have been conducting oversight of the Environmental 
Protection Agency’s (EPA) compliance with federal records laws' and responses to 
Congressional inquiries. To dale, the agency has fallen woefully short of enforcing these federal 
records laws and responding to our inquiries. Notably, our investigation revealed that EPA 
employee.?, including you, have operated in a manner that disregards internal protocols and 
inhibits the public’s right to information' in a potential effort to evade transparency. 

When President Obama first took office he declared that his Administration would create 
“an unprecedented level of openness in Government.”’ Such openness to the public and 
Congress is manifested in .statute through the Freedom of Information Act'* (FOIA). The 
President has emphasized that “[t)he FOIA - which provides the public with a statutory right to 
request and receive information from their government - is a key way in which govemmeni 
transparency is realized.”’ in addition, Congress is entitled to government information pursuant 
to il.s inherent constitutional authority to conduct oversight and investigate the executive branch 
as a crucial part of our system of checks and balances.’ Despite litis mandate, we have 
uncovered several EPA practices ranging from the use of non-official email accounts to conduct 
official government business, to excessive redactions within disclosures; that have ojjerated as a 
means for the EPA to purposely hide information from Congress and the public. As the 


‘ See e.g. 5 U.S.C. § 5.52, 

^ DOJv. Reporters Comm, for Freedom of the Press, 489 U.S. 749, 763 (1989); see also U.S. Dep't of Justice, The 
Freedom of Information Acl (FOIA): About, http://www. justice. gov/open.^1bia,himl (Inst accessed Apr. 8, 2013). 

•’ Memorandum from President Barack Obama, Transparency and Open Government (January 2 1 , 2009) available 
at hup:/Av\vw.whkehQuse.aov/fhc press offlce/TransparcimvandOpenOovernm ent. 

* See S U,S.C. § 552, 

^ See The White House Blog, Sunshine Week: in Celebration of Open Government (Mar. 11, 2013) available at 
htt p:/Avwvv.'w hite ho use,gov/blO£-^20l3 /03 /l l/sunsh ine-wcck-cclcb r ation-op c n-governmeni . 

^ See. e.g-, Watkins v. United States, 354 U.S. 178, 200 (1957); McGrain v. Oatigherty, 273 U.S. 135 (1927), The 
Supreme Court has recognized Congress’ investigative power, which requires access to government information to 
conduct proper oversight. 


K«:N3£0 W RS-TYCkED 
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President's nominee for the position of EPA Administrator, it is incumbent on you to take steps 
to correct these institutional flaws. 

A.s you are aware. Congress’ investigation of EPA’s email practices intensified with 
concents over former EPA Administrator Lisa Jackson’s use of a secondary, alias email account. 
While the EPA argued that Jackson was merely continuing the practice of her predecessors, the 
fact.s demonstrate otherwise. For example, EPA’s 2008 memo to the National Archives and 
Records Administration^ specifies that the Administrators’ secondary email account is only used 
for infrequent communication with select high level staff; however, we have uncovered 
documents that suggest Jackson used her alias Richard Windsor account as her primary email 
account. She used the alias account to subscribe to news publications, to make appointments and 
even to communicate with individuals outside of the EPA.® The scope of records implicated is 
much greater than that of previous Administrators. As such, Jackson’s use of an alias email 
account is unprecedented at EPA. Of utmost concern, the Committees are unsure whether - 
prior to the public exposure of the alias account in November 2012^ - EPA searched the alias 
account in response to FOIA and Congressional requests. No one at EPA has taken 
responsibility for the veil of secrecy covering Jackson’s alias account as EPA has failed to 
provide Congress a clear response to questions regarding who at EPA had knowledge of the alias 
email account. Also, it is not clear whether the EPA FOIA officers or the EPA Office of General 
Counsel knew to search the Richard Windsor alias email account in response to an information 
request. In fact, during a Februaiy 25, 2013, briefing with the House Committee on Oversight 
and Government Reform regarding the Richard Windsor alias email account and EPA email 
practices, EPA officials from the Office of General Counsel and the Office of Information 
Collection, reported that they did not know, or would not co nfirm know ledge , of the ali as 
account prior to it becoming public and could not confirm whether the EPA’s FOIA office had 
knowledge of the account.^® Moreover, none of the officials could report to Congress on 
whether Jackson’s alias emails were archived for federal recordkeeping purposes as required by 
the Federal Records Act (FRA)." 

In addition, EPA officials did not know whether records liaison officers in each EPA 
office were trained in FOIA and the application of FOlA’s exceptions,'^ Moreover, while EPA 
officials asserted that there are “reams of material” available on EPA’s internal intranet system 
about federal recordkeeping rules and guidelines, EPA does not keep track of which EPA 
employees, if any, actually view any of the material, nor does EPA keep track of which EPA 
employees receive training on federal recordkeeping rules," 


^ See Memorandum from John B. Ellis, Agency Records Officer, Envii. Prof Agency, to Paul Wester. Dir,, Modem 
Records Program. Nal’I Archives & Records Admin. (Apr. 1 1, 2008), 

(On file with Authors]. 

^ Letter from tton. Ralph Hall, Chairman, H. Comm, on Science, Space & Tech., to Arthur Elkins. Inspector Gen. 
U.S, Envtl. Prof. Agency (Nov, 15, 2012). 

Briefing for staff of H, Comm, on Oversight & GovH Reform by EPA officials including Kevin Miller, Asst. Gen. 
Counsel, Geoff Cooper, Asst. Gen. Counsel, Jeff Wills, Aclitig Dir., Office of fnformation Coliection, and Tom 
Dickerson, Office of Legislative Affairs (Feb.25, 2013). 

"See 44 U.S, C. §31. 

See note 10. supra. 

"Id. 
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Further, a troubling pattern of EPA personnel using non-official email accounts to 
conduct official business has come to light. As you should be aware, EPA policy explicitly 
prohibits the use of non-EPA email accounts and failure to follow this policy heightens the 
possibility that EPA and its employees violate the FRA'"' and the Presidential Records Act.'* In 
2008, the Government Accountability Office (GAO) cautioned EPA about the use of non-official 
email accounts for agency business and recommended that EPA revise its agency records 
management policies to ensure adequate training and preservation of these emails.'*' However, 
EPA has yet to adopt GAO’s recommendation and implement a revised policy.’’ instead, EPA 
affirmed its strict prohibition on the use of non-official emails in an agency-wide notification in 
October 2012. Specifically, the October notice stated: “This is a reminder to all EPA 
Employees that EPA prohibits the use of non-EPA E-Mail Systems when conducting agency 
business. This guidance is stated in Agency Records Training, New Employee Orientations and 
Briefings for Senior Agency Officials."'* (emphasis added). Despite this clear prohibition, we 
understand that several high ranking EPA officials - including you'® - have used a non-official 
email account for official purposes. As you are aware, shortly after we questioned Region 8 
■Administrator James Martin’s use of a non-official me.com account, he had to amend his court 
filings and quickly announce his resignation - affirming our concerns. Wien confronted with 
evidence demonstrating rampant violations of BPA’s clear policy, EPA declared that, “There’s 
notliing wrong with this.”’” Such blatant disregard for internal protocols meant to ensure 
compliance with federal transparency and record keeping laws is unacceptable. 

In addition to EPA’s troubling email practices, the Committees are concerned that EPA 
has failed to apjiropriately process FOIA requests. The President’s memorandum on FOIA was 
clear - “Tire [FOIA] should be administered with a clear presumption; In the face of doubt, 
openness prevails.”” More specifically, the Attorney General instructed: 

Agencies should always be mindful that the FOIA requires them to take 
reasonable steps to segregate and release nonexempt information. Even if some 
parts of a record must be withheld, other parts either may not be covered by a 
statutory exemption, or may be covered only in a technical sense unrelated to the 
actual impact of a disclosure.” 


"id. 

‘’See44U.S.C.§2201. 

“ GOV’T AccouNTADiLrrY OfHCE, GAO-008-742, federal Records: National Archives ano selected 
AOBNCIES need TO STRENGTHEN E-MAIL MANAGEMENT 61 (June 2008), h!tn:/fwww .g3D.gov/ prodiics,'GAO-O S-742. 
” See id. 

NRPiP Alert: Do Not Use Outside Emoit Systems to Conduct Agency Business [On tite with Aulhorsl. 

Statement of Hon. Gina McCarthy, Asst, Adm’r, Ofllce of Air & Radiation, Envti. Prot. Agency, to Hon. David 
Vitter, U.S. Senate (Mar. 20, 20t3), 

See CJ Ciaramclia, Windsor Knot Tightens Another EPA qfficiat using private emaih THE WASHINGTON FREE 
BEACON (Feb, 26, 2013), hnn://free beacon,cgtni'wind sor-knot-liehtens/ . 

Memorandum irom President Barack Obama, Transparency and Open Government {imusry 21, 2009) available 
at http:// www.whitehouse.oov/the press ofi1cc/Tr an.SDarencvandOpenGQvemmen i. 

Memorandum from Attorney Gen. Eric Holder, The Freedom of Ittformaiion Act (FOiA) Memorandum for Heads 
of Executive Departments and Agencies (Mar. J9, 2009) available at httn://www.iu.stice.gov/ag/foia-m emO" 
march2009.odf. 
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Despite llie Attorney Generars guidance, the Committees have obsen^ed a fairly zealous 
application of FOIA exemptions to redact information that should be open to the public. For 
example, the EPA has repeatedly invoked exen^tion 5, an exemption meant to safeguard tlie 
government’s deliberative policymaking process, to redact employees’ reaction to news articles 
~ information that is clearly inconsequential to an agency’s deliberative process. In other email 
exchanges, the EPA has redacted the entire email message, including the subject, the text and 
signature block by claiming deliberate process under exemption 5.^^ While the EPA may have 
some valid claims of privilege, it is obvious that EPA’s practice of redacting numerous pages of 
emails conflicts with the purpose of exemption 5, as well as the Attorney General’s guidance to 
segregate exempt and nonexempt information in its FOIA disclosures.^^’ We previously 
requested that the EPA Office of Inspector General (OIG) expand its audit of EPA’s electronic 
records management practices to dctemiine whether EPA is invoking FOIA exemptions 
properly.^^ 

Moreover, the EPA has relied on its FOIA responses that include FOIA exemptions in 
response to Congressional inquiries, or ignored Congressional requests for information 
altogether - in direct conflict witli tlie law'.^* Congress is not included within the scope of FOIA 
and agencies cannot use FOIA exemptions to withhold information from Congress.^^ The 
Supreme Court has declared that “[wjhen a committee seeks information from the executi\'e; it 
may do so by means of an informal request fiom committee staff, a letter signed by a committee 
chair, or by exercise of the subpoena authority, which is vested in standing committees by both 


U.S. Dep’l of Justice, Guide to (ha Freedom of information Act: Exemption 
httT3://www.{ustice.tiov/oip/foia euideOV/exemptlonS.odf (last accessed Apr. 8, 20!3). 

(On file with Aurhors]. 

Part A, Release 2 - HQ- FOl-0 1268-12, Email from Allyn Brooks-LaSurc to Richard Windsor (Apr. 15, 2009, 
01268-EPA-97); Email from Seth Oster to Richard Windsor (June 24, 2009, 01268-EPA-207); Fifnail from Scott 
Fulton to Richard Windsor (Aug. 15, 2009, 01268-EPA-26I), h ttD://\vww.eDa.gov/foia/docs/Pan-^A-HO“FOl“0l268- 
12 - Rele aseRedact-NoA ttachments-Praduction-2.D df (last accessed Apr. 8, 2Q\Z)\see aho Part C, Release 2 - H0‘ 
FOI-01268-I2, Email from Seth Oster to Richard Windsor (Jan. 20, 2010, 0126S-EPA-527); Email from Seth Oster 
to Richard Windsor (Jan. 8, 2010, 01268-EPA-5I8); Email from Arvin Ganesan to Richard Windsor (Feb. 24, 2010, 
01 268-EFA-548), h ttp:/Avwvv.epa.gov/ibia^docs/Part-C-HQ-FOI-QI268-i2-ReleaseRedact-NoA t Tachment s- 
Produciio n-2.pdr (last accessed Apr. 8, 2013). 

Memorandum from Attorney Gen. Eric Holder. The Freedom of information Act (FOiA) .\femorandum for Heads 
of Executive Departments and Agencies (Mar. 19, 2009) avaiiahle at http:/Avww.{ustice.gov/aajToia-memo- 
marchlOQO.pdf. 

"" See Letter from Hon, David Vitter et al., to Hon. Arthur Elkins, Inspector Gen., Envil. Prot. Agency (Feb, 7, 

2013). 

See Letter from Hon. Darrell E. Issa, Chairman, H. Comm, on Oversight & Gov’t Refonn, to Hon. Lisa Jackson, 
Adm'r, Envil. Prot. Agency (Jan. 15, 2013); see also Letter from Arvin Ganesan, Assoc. Adm’r, En\ll. Prol. 

Agency, to Hon. Darrel! E. Is.sa, Chairman, H. Comm, on Oversight & Gov’t Reform (Feb. I, 2013). Chairman Issa 
requested all electronic mail communications with the name “Richard Windsor” and any other alias email accounts 
used by Lisa Jackson to conduct official government business. In response, EPA failed to provide any documents 
responsive to Chairman Issa’s request, thus, Chairman Jssa^s access to responsive documents is limited to EPA’s 
FOiA response to FOIA Request HQ-FOI-01268-12, which Includes FOIA exemptions such as those delineated In 
footnote 21. Moreover, Senator Vittcr’s August 23, 2012, FOiA request to EPA remains outstanding. See Letter 
from Sen. Vitter. to Larr>' Gottesman, Freedom of Info. Officer, EnvtI. Prot. Agency (Aug, 23, 2012). 

'’See 55 U.S.C. 5 552(d). 
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bodies. As such, “when a congressional committee of jurisdiction is seeking informalion from 
an agency for legislative or oversight purposes, it acts not pursuant to FOIA, but rather pursuant 
to Congress’s constitutionally-based right of access to infonnation from the executive branch.’’” 
This right has been reaffirmed througliout American jurisprudence by virtue of the fact that “[a] 
legislative body cannot legislate wisely or effectively in the absence of information , , , and where 
the legislative body does not possess the requisite infonnation - which not infrequently is true - 
recourse must be had to others who do possess it.”’^ Taken as a whole, we are deeply troubled 
by EPA’s inadequate response to vatid Congressional inquiries. 

Finally, we are concerned about the implications of EPA’s recent transition to a new 
email operating system, It is our understanding that the agency has recently transitioned from 
Lotus Notes to Microsoft Office 365 in late February of this year. The EPA used Lotus Notes 
for the last fifteen years and while we understand the need to transition to an updated system, the 
Committees want to ensure that the EPA has upheld the electronic safeguards needed to preserve 
agency records. In particular, we are concerned that the scope of re.sponsive agency records 
under FOIA may be limited after the transition. According to a memorandum on the transition to 
all EPA employees, Malcolm Jackson, the EPA Chief FOIA Officer, instructed; 

When you get your new email box as part of Microsoft Office 365 on February 
19'*', it will come with the la.sl 30 days of emails transferred from Lotus Notes, 

Ail email older than 30 days will remain in Lotus Notes, which will be available 
in a limited capacity on employees’ computers,’’^ 

Based on this memorandum and the ambiguity of “limited capacity,” it appears that in the ftiture, 
EPA employees will no longer be able to provide complete responses for documents that predate 
January 20, 2013. As such, the Committees are concerned that EPA may not be able to fully 
comply with FOIA or Congressional requests, as well as requests for documents subject to 
litigation. 

These practices are troubling as they demonstrate a real impediment to federal 
transparency. It is imperative that the Committees understand EPA’s internal processes and 
policies that comply with the agency’s transparency obligations. Therefore, as a testament to 
your good faith in reconciling our concerns, we respectfully ask that you fulfill the following 
requests, in unredacted form, as soon as possible but no later than noon on April 24, 2013: 

1. Provide all email correspondence between or among you and Lisa Jackson’s alias 
Richard Windsor email account. 

2. Provide al! emails sent to, copied to, or received from your personal email account or any 
other non-official email account referring or relating to your official responsibilities at the 
EPA. 


* CONG. RESEARCH SERV., Cong. Oversight Manual, Rl.-SOS'IO (Jan. 2, 2013). 

” W.atSS. 

“ McCrain v. Daugherty, 273 U.S. 135, 174-73 (1927). 

” Memorandum from Malcolm D. Jackson, Asst. Adm’r and CIO (o All EPA Employees fOn tile with Authors). 
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3. Provide all documents requested in the fallowing Congressional letters to EPA; 

a. Letter from Sen. Vitter and Sen. Wicker to Bob Perciasepe sent February 20, 

201 3, regarding Pebble Mine Project. Please note EPA’s response was due March 
20, 2013. 

b. Letter from Sen. Vitter, Sen. Inhofe, Sen. Wicker, Sen, Ses.sions, Sen. Boozman, 
and Sen. Comyn to you, sent March 12, 2013, regarding the “Gina’s new' air 
rules” email. Please note your response was due March 22, 2013. 

c. Letter from Sen. Vitter to Bob Perciasqje, sent Febmary 22, 2013, regarding 
FOIA “rule of three” and the Range Resources, Inc. FOIA response. 

d. Letter from Chmn. Issa and Chmn. Jordan to Lisa Jackson sent May 10, 2012, 
regarding Pebble Mine Project, and as refined by negotiations with House 
Oversight and Government Reform Committee staff. Please note EPA’s response 
was due May 24, 2012. 

e. Letter from Chmn. Issa and Chmn. Jordan to Lisa Jackson sent September 24, 
2012, regarding the peer review panel of the Bristol Bay Watershed Assessment. 
Please note EPA’s response was due October 8, 2012. 

4. Provide The specified documents listed in the attached addendum from the following EPA 
FOIA responses: 

a. FOIA Request No. EPA-R6-20 13-0009 10. 

b. FOIA Request No. 06-0036 1-12. 

c. FOIA Request HQ-FOI-01268-12. 

Thank you for your prompt attention to this matter. If you have any questions, please 
contact Tyler Grimm with the House Committee on Oversight and Government Reform at (202) 
225-5074 or Kristina Moore with the Senate Committee on Environment and Public Works at 
(202) 224-8832. 


Sincerely, 








Da^otfissa 

Chairman 


House Committee on Oversight 
and Government Reform 



David Vitter 
Ranking Member 
Senate Committee on Environment 
and Public Works 



The Honorable Gina McCartliy 
April 10,2013 
Page 7 of 7 

cc: The Honorable Elijah Cummings, Ranking Minority Member 

House Committee on Oversight and Government Reform 

The Honorable Barbara Boxer, Chainnan 

Senate Committee on Environment and Public Works 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 30460 


APR 08 2013 


OfFICC OF IHE 
ACWNISTIUTOR 


The Honorable David Vitter 
Ranking Member 

Committee on Environment and Public Worka 
United Stales Senate 
Washington, D.C. 20510 

Dear Senator Vitter 

Thank you for your letter of February 27, 2013 in which you express your interest in working together to 
increase transparency and accountability in government. 

I agree with you that the Agency should strive for excellence with respect to transparency and 
accountability. In July 2010, 1 convened an agency>wide workgroup and charged it to conduct a review 
ol'the Environmental Protection Agency’s Freedom of Information Act policies and practices. In June 
2011, the workgroup doUvered its report listing several recommendations to ensure the Agency meets our 
goal of excellence. 1 have attached the final workgroup report which details actions taken by the agency 
to improve our compliance with information taws and recommendations for further improvements. 

Regarding FOIA, I have charged our Assistant Administrator for tlie OfTice of Environmental Information 
with, among other things; ( I ) providing for mandatory in-depth training of FOIA coordinators, officers, 
employees and managers who make decisions on the release of documents, by December 31,2013, with a 
focus on exemptions, redactions and discretionary release, and (2) providing FOIA training for all EPA 
staff in FY 2014 focusing on what is a FOIA request, roles and responsibilities in responding to FOIA 
requests, timeliness of response, and exemptions and discretionary release. FOIA training also wilt 
become a mandatory part of new employee orientation. 

Regarding recordkeeping, as you may be aware, in December of last year, the EPA’s Office of Inspector 
General began an audit of certain EPA electronic records management practices to determine whether the 
EPA follows applicabte laws and regulations. We continue to assist the Inspector General with this audit, 
and look forward to working with him on any recommendations the audit may make to improve EPA's 
electronic records management practices. In the meantime. 1 have directed the appropriate offices to 
incorporate records management training into the orientation process for ail new employees and begin 
annual mandatory all employee records management training starting this calendar year. 

EPA currently makes a signtfleant amount of guidance available to all employees regarding their 
important role in informatioii management. Nonetheless, on occasion the use of private, non-ofriciai e- 
mait by EPA employees while conducting work-related activities has occurred. Whether each such 
communication constituted the conduct of officjal business is a fact speciric determination. We recognize 
that email used to conduct Agency business should be captured in the official EPA email system, subject 
to potential production under the Freedom of Information Act and preservation as appropriate under the 
Federal Records Act. EPA's guidance to employees is to not use personal email for olTicial business, 
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except in emergencies. We are engaged in a review of our policies and procedures to determine how they 
can he clanTied and strengthened on this activity. Our policies and procedures must recognize that those 
in agency management operate in a 24/7 environment wiiere the need arises and the technology options 
exist to conduct agency business from anywhere at any lime. 

The conduct of ofTicial agency business should first and foremost be done on ofTtcial EPA information 
systems. Wheni due to circumstances, that does not occur, there must be requirements to ensure that any 
use of a non-govemmenial email does not affect the preservation of Federal records for Federal Records 
Act purposes or the abiti^ to search and process those emails if requested under the Freedom of 
Information Act. 

Additionally, I commit to you that, upon completion of the audit, the Agency will clarify and update our 
policies and procedures that govern EPA's standards and procedures for records management, 

Thank you again for your letter. The Agency has, as noted by some, made progress on these issues and 
wilt continue to lake steps to bolster our programs. If you have any questions, please feel free to contoct 
me or your staff may contact Arvin Ganesan, our Associate Administrator for Congressional and 
Inlergovemmentai Relations at (202) 364-4741. 


Sinc^ly, y 




Bob Fcrciasepe 
Acting Administrator 
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UNITED STATES ENVinONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 


APR 0 9 2013 


The Honorable David Vitter 
Ranking Member 

Committee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Senator Vitter; 

Thank you for the recent meeting where you suggested that the Agency take several steps to increase 
transparency by increasing access to information. The EPA appreciates suggestions for how 
transparency can be improved, and regularly considers specific requests for making certain types of 
information available publicly on an ongoing basis, in addition to providing documents to requesters 
through the standard Freedom of Information Act(FOIA) process. 

You suggested that the Agency should provide, on a public website, all notices of intent to sue. The EPA 
is committed to doing just that. The Agency has recently begun providing notices of intent to sue the 
agency on the EPA's publicly available website and while the website is currently under construction, 
we expect to provide copies of all notices of intent to sue EPA received by EPA’s Office of General 
Counsel (OGCJ on or after January 1, 2013 by the end of April 2013. Going forward, newly received 
notices will be added on an ongoing basis each month. These notices will be available for viewing here: 
hllD://eDa.eov/oec/noi.html . 

EPA also makes many proposed settlement agreements and consent decrees available to the public 
before any such agreement or decree is finalized. For example, the vast majority of environmental cases 
brought against the EPA arise under the Clean Air Act. Under that statute, specifically Section 1 13(g), 
EPA is required to - and does - provide a public comment opportunity on every proposed settlement 
agreement and consent decree, and the Agency fully considers any comments submitted in determining 
whether or not to finalize an agreement. Importantly, if the Agency does not agree to any final 
substantive outcome of Agency action through settlement, interested parties have an opportunity to 
provide input on the action itself through routine channels such as notice and comment. 

Finally, the EPA is also considering requests to make petitions for miemaking available in a publicly 
accessible location. 

Thank you for the inquiry, and we look forward to continuing to work with you on issues relating to 
transparency. 


OFFICE OF CONOnesSIONALANO 
INTERGOVERNMENTAL RELATIONS 


Sincerely, 



Arvin Ganesan 
Associate Administrator 


Internet Address (URL) • t)ttp:/AMWw.epa.gov 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 


APR 1 0 208 

OFFICE OF CONGRESSIONAL 
AND INTERGOVERNMENTAL RELATIONS 

The Honorable David Vitler 
Ranking Member 

Commitlee on Environment and Public Works 
United States Senate 
Washington, D.C. 20510 

Dear Senator Vitter: 

Thank you for your March 4, 2013, letter to the U.S. Environmental Protection Agency. Your 
letter raises conceins about access to data used by research institutions to conduct certain 
epidemiological studies that examine the health risks associated with exposure to fine particles 
and ozone pollution and requests that the EPA provide you with these data. Your letter also 
raises concerns regarding the Integrated Science Assessment for Ozone, which was finalized in 
February 2013. The enclosure provides detailed information in response to your inquiry, which I 
summarize below. 

The EPA is committed to compliance with the requirements of the Shelby Amendment (Public 
Law 105-277) and to transparency with regard to the scientific bases of agency decision making, 
and to increasing access to federally-sponsored scientific research as outlined in the recent 
memorandum' ftom the Office of Science and Technology Policy (OSTP) in the Executive 
Office of the President. Both the Shelby Amendment and the OSTP memorandum recognize that 
increasing access to federally funded scientific data must be balanced with requirements to 
protect the research subject’s privacy. 

The EPA is transparent with regard to the scientific bases of agency decision making and 
disagrees with your assertion that the agency relies on “secret" data in regulatory actions and 
assessments of health benefits. In setting the National Ambient Air Quality Standards (NAAQS) 
and in assessing health benefits anticipated from air pollution regulations, the EPA relies on the 
scientific studies that are published in the peer-reviewed literature. The EPA provides the 
information used in regulatory decisions, including the epidemiological studies, in the publicly 
available docket accompanying each rulemaking. 

Your March 4 letter requests underlying data used by researchers to conduct peer-reviewed 
studies of two epidemiological cohorts; the Harvard Six Cities cohort (datasets housed at 


* Holdren, John P. Memorandum for the Heads of Executive Departments and Agencies: increasing Access to the 
Results of Federally Funded Scientific Research. Office of Science and Technology Policy. Executive Office of the 
President. February 22, 2013. 

hun://\vww.whiiehouse.gov/5iles/defau1t/files/microsiloi/oan/o5lp public access memo 20l3.Ddr 


internet Address (URL) • ht^://www.cpe.gov 
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Harvard University) and the American Cancer Society cohort (datasets housed at New York 
University). It is important to understand that the underlying data you are requesting for each 
epidemiological study consist of three distinct datasets, which the researchers link together in 
order to estimate the relative risks of exposure to air pollution: (1) air quality data; (2) health 
event data, which in these studies are data from the National Death Index; and (3) individual 
health data that are gathered through questionnaires completed for each study participant in the 
cohort. The questionnaires for these studies requested very detailed personal information, 
including questions on residential location, age, race, educational attainment, body mass index, 
alcohol consumption, smoking history, occupational exposure to pollution, and medical history. 
The complete, linked set of data underlying these studies is held by the scientific researchers that 
conducted the relevant research, not the EPA. As explained in greater detail in the enclosure, the 
availability of some of these datasets is subject to certain protections against disclosure of 
medical or similar information that could be used to identify a particular person in a research 
study. 

As your March 4 letter notes, the EPA has previously received and responded to a similar 
Congressional request related to these epidemiological studies. In response to a September 201 1 
letter from Representative Harris, the EPA sent letters to Harvard University and New York 
University asidng them to provide the “research data" that was funded with EPA grant dollars. 

As explained in the enclosure, under governing law and regulations, “research data” that the 
researchers are required to provide, and that the EPA is authorized to receive and disclose, 
excludes certain information that could be used to identify a particular person in a research study. 
The relevant studies are large, epidemiological research projects that received funding from a 
number of different sources, including the EPA, other federal agencies, and non-federal sources. 
Harvard University and New York University both responded to EPA’s request by providing the 
research data that was funded with EPA grant dollars. Harvard University provided air quality 
data and health event data from the National Death Index. New York University provided air 
quality data. In June 2012, EPA sent all of the data provided by Harvard University and New 
York University to Representative Harris. For your reference, I have enclosed the June 7, 2012, 
letter from the EPA to Representative Harris, along with the data from Harvard University and 
New York University that has been provided. 

The EPA recognizes that the data provided in re^onsc to the request from Representative Harris 
are not sufficient in themselves to replicate the analyses in the epidemiological studies for two 
reasons. First, these cohort analyses on premature mortality relied on linking private medical 
and demographic information with air quality data. The combination of these data could identify 
specific individuals and thus could not be released in its original format without consent of the 
study participants. Second, as noted above, it appears that some of the underlying data used in 
the studies that are the subject of this letter were originally collected using funds awarded to 
other government entities. For these reasons, composing a data set sufficient to even generally 
replicate the published analyses to which you refer is a complicated undertaking requiring the 
input of several funding agencies, awardees, and the resources of federal (or other) non- 
disclosure boards to ensure that the data cannot be used to identify an individual in a research 
study. We would welcome an opportunity to meet with your staff to discuss these matters in 
greater detail if you wish. 



353 


In your March 4 letter, you also requested data for several newer studies on flne particles and 
ozone, which arc also held by research institutions and include private medical infonnation. As 
outlined in the enclosure, the EPA is willing to submit a new request to the research institutions 
for the research data corresponding to the additional years of follow-up in the newer studies cited 
in your letter of March 4, 20 1 3. We note that, because of the limitations discussed above, related 
to both private information and funding, the information that could be disclosed for both the 
older and the newer epidemiological studies would be insuflicient to replicate the analyses in 
those studies. In addition, the enclosure describes a potential alternative approach, which has 
been used in the past, through which independent researchers have contacted the original 
researchers, entered confidentiality agreements and gained access to raw data from these 
epidemiological studies for purposes of undertaking reanalysis. 

Finally, your letter expresses concerns regarding certain studies and causality determinations in 
the Integrated Science Assessment for Ozone (ISA). The ISA, which is part of the periodic 
review of the NAAQS that is required by the Clean Air Act, relies on a h'amework that has been 
reviewed by the public and endorsed by the Clean Air Scientific Advisory Committee. These 
concerns are addressed in the enclosure, which provides further information about the studies 
you cite, the way in which they have been evaluated under the relevant framework, and the basis 
for the ISA determinations. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may call Cheryl Mackay in my oQice at (202) 564-2023. 


Sincerely, 



Arvin Ganesan 
Associate Administrator 
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Enclosure 

Request for Data from Epidemiological Studies bv Independent Research Institutions 

Your letter of March 4, 2013 requested access to data analyzed in several studies of long-term 
exposure to PMu based on the American Cancer Society (ACS) cohort and the Harvard Six 
Cities cohort, as well as a study of long-term exposure to ozone based on the ACS cohort. As 
you note in your letter, the EPA has received and responded to previous requests to provide 
research data from these epidemiological studies that were partially funded by EPA grant funds. 
We provide more information regarding these datasets, the legal framework, and the EPA’s 
responses below. 

The EPA is committed to compliance with the requirements of the Shelby Amendment (Public 
Law I OS-277) and to transparency with regard to the scientific bases of agency decision making, 
and to increasing access to federally-sponsored scientific research as outlined in the recent 
memorandum' from the Office of Science and Technology Policy (OSTP) in the Executive 
Office of the President, Both the Shelby Amendment and the OSTP memorandum recognize that 
increasing access to federally funded, scientific data must be balanced with requirements to 
protect the research subject's privacy. 

The underlying data you are requesting for each epidemiological study consist of three distinct 
datasets, which the researchers link together in order to estimate the relative risks of exposure to 
air pollution: (I) air quality data; (2) health event data, which in these studies are data from the 
National Death Index (NDI); and (3) individual health data that are gathered through detailed 
questionnaires^ completed for each study participant in the cohort. The complete, linked set of 
data underlying these studies is held by the scientific researchers that conducted the relevant 
research, not the EPA. Further, the availability of some of these datasets is subject to certain non- 
disclosure protections, which we describe below. 

These studies are large epidemiological research projects that received funding for different 
components of data collection and analysis from a number of different sources, including the 
EPA, other federal agencies, and non-federal sources. The Shelby Amendment directs the Office 
of Management and Budget (OMB) “to require Federal awarding agencies to ensure that all data 
produced under an award [of federal funds] will be made available to the public through the 
procedures established under the Freedom of Information Act.”^ The OMB implemented the 
Shelby Amendment by amending the government-wide regulations applicable to grant awards 


' Hotdren, John P. Memorandum for the Heads of Executive Departments and Agencies: Increasing Access to the 
Results of Federally Funded Scientific Research. Oflice of Science and Technology Policy. Executive OfTice of the 
President. February 22, 2013. 

hnp:f/www.whi!ehQusc.yQv/sites/dc fault/flles/microsites/QSlp/.pap_PuMic access memo 2Q13,p4f 

^ The questionnaires for these studies requested very detailed personal infonnation^ including questions on 
residential location, age, race, educational attainment, body mass Index, alcohol consumption, smoking history, 
occupational exposure to pollution, and medical history. 

’ “Provided further, that the Director of OMB amends Sc^ion .36 of OMB Circular A*l 10 to require Federal 

awarding agencies to ensure that all data produced under an award will be made available to the public through the 
procedures established under the Freedom of Informaiion Act." (Public Law 105-277). 
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for research grams/ The EPA has adopted this provision into the Agency’s grant regulations/ 
These regulations require the EPA to request, and award recipients to provide, “research data" 
produced with the support of federal funding. Under the regulations, “research data” docs not 
include “inedical information and similar information the disclosure of which would constitute a 
clearly unwarranted invasion of personal privacy, such as information that could be used to 
identify a particular person in a research study”.‘ The exclusion of this type of information from 
disclosure is consistent with the personal privacy exemption contained in the Freedom of 
Information Act (FOIA).^ 

In addition to non-disclosure protections under the Shelby Amendment and the FOIA, tlie health 
event data from NDl * arc also governed by the Public Health Service Act (PHSA), which 
prohibits the release of information that may identify the person or institution supplying the 
information. Specirically, the PHSA provides that data collected by the National Center for 
Health Statistics - which includes the individual-level health event data from the NDl used in the 
relevant epidemiological smdies - may not be used for any purpose other than the purpose for 
which it was supplied and not be released if the information could be personally identifying.^ 
Furthermore, the PHSA does not allow release of such information unless such establishment or 
individual has consented in its publication or release in other form. To obtain data in the NDl, 
researchers sign a confidentiality agreement promising not to publish or release the data in any 
form to any party if a particular individual (or establishment) is identifiable.'" 


'' 0MB Circular A-l 10, which is codified at 2 CFR 2IS.36; These regulations provide that "in response to a 
Freedom oflnfonnalion Act (FOIA) request for research data relating to published research findings produced under 
an award that were used by the Federal Government in developing an agency action that has the force and effect of 
law, the Federal awarding agency shall request, and the recipient shall provide, within a reasonable lime, the 
research data so that they can be made available to the public through the procedures established under the FOIA.” 

*40 CFR 30.3fi 

‘ 2 CFR 2 1 5.36(d)(2)(i) and 40 CFR 30.3«(dX2)(iXB). 

*The FOIA requires the EPA to release such information upon request unless the information is protected from 
disclosure under its FOIA exemptions. S U.S.C. § Sd2(b). ^emplion 6 of FOIA protects “personnel and medical 
files and similar files the disclosure of which would constitute a clearly unwarranted invasion of personal privacy." 

5 U.S.C. § 552(bX6). 

' The NDl is part of the National Center for Health Statistics at the Centers for Disease Control and Prevention. The 
NDl is a central computerized index of death record information that was established as a resource for 
epidemiologists and other health and medical Investigators. 

’ Public Health Service Act (42 U.S.C. § 242m(d)): “No infomiation, ifan establishment or person supplying the 
information or described in it is identifiable, obtained in the course of activities undertaken or supponed under 
section 242b, 242k, or 2421 ofthis title may be used for any purpose other than the puipuse for which it was 
supplied unless such establishment or person has consented (as determined under regulations of the Secretary) to its 
use for such other purpose; and in the case of information obtained in the course of health statistical or 
epidemiological activities under section 242b or 242k of this title, such information may not be published or 
released in other form iflhe particular establishment or person supplying the information or described in it is 
identifiable unless such establishment or person has consented (as determined under regulations of the Secretary) to 
its publication or release in other form." 

To use the NDl data, researchers agree to a Data Use Agreement stating that they will not link these data with 
individually identifiable records from any other National Center for Health Statistics (NCKS) or non-NCHS data set. 
hlip://www.cdc.govAich!i/daia access/resiriclions.him 
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In response to a letter from Representative Harris on September 22, 201 1, the EPA requested the 
“research data” (as defined by applicable EPA regulations described above) funded by EPA 
grant funds from Harvard University and New York University related to two epidemiological 
studies."''^ Both institutions provided the air quality data in response to this request. Harvard 
University also provided health event data from the NDI. Neither institution provided the 
individual health questioruiaire data to EPA. Prior to disseminating the NDI data provided by 
Harvard University, the EPA coordinated with the Centers for Disease Control and Prevention to 
ensure that the data did not identify the particular establishment or individual supplying the 
information. In June 2012, the EPA provided to Representative Harris all of the data received 
from Harvard University and New York University. 

The EPA recogniaes that the data provided in response to the request from Representative Harris 
are not sufficient in themselves to replicate the analyses in the epidemiological studies for two 
reasons. First, these cohort analyses on premature mortality relied on linking medical and 
demographic information with air quaiity data. The combination of these data could identify 
specific individuals and thus could not be released in its original format without consent of the 
study participants. Second, as noted above, it appears that some of the underlying data collection 
may have been funded by other government entities. For these reasons, composing a data set 
sufllcient to even generally replicate the published analyses to which you refer is a complicated 
undertaking requiring the input of several funding agencies, awardees, and the resources of 
federal (or other) non-disclosure boards to ensure that the data are not identifiable. 

in the past, the Health Effects Institute (HEI) entered confidentiality agreements with the 
researchers to have access to the data in order to conduct a frill reanalysis of two studies of these 
cohorts,'^ which HEI completed in 2000.''* In order to access the private medical information 
from the original investigators, HEI guaranteed that confidentiality that had been provided to 


" Pope, C.A., til, R.T. Burnell, M.J. Thun, E.E. Calle, D. Kitwski, K. tto, and O.D. Thurston. 2002. "Lung Cancer, 
Cardiopulmonary Mortality, and Long-lemi Exposure to Fine Paniculate Air Pollution.” Journal of the American 
Medical Assoclailon 287: 1132-1141. 

” Laden, F., i. SchwarU, F.E. Speiaer, and D.W. Dockery. 2006. Reduction in Fine Paniculate Air Pollution and 
Monaiity. American Journal of Respiratory and Critical Care Medicine. 173: 667-672. 

*’ HEI SlaiemcnL 2000, p. i: “Both ofthese studies came under intense scrutiny in 1997 when the EPA used the 
results to support new National Ambient Air Quality Standards for line particles and to maintain the standards for 
panicles less than 10 pm in median aerodynamic diameter (PM|o) already in effect. Members ofCongrcss and 
industry, the scientific community and others interested in regulation of air quality scrutinized the studies' methods 
and their results. Some insisted that any data generated using federal hmding should be made public. Others a^ued 
that these data had been gathered with assurances of confidentiality for the individuals who had agreed to participate 
and that the concept of public access to federally funded data did not take into account the intellectual property 
rights of the investigators and their supporting institutions. To address the public controversy. Harvard University 
and the ACS requested that the Health Effects Institute organize an independent rcanalysis of the data from these 
studies. Both institutions agreed to provide access to their data to a team of analysis to be selected by HEI through a 
competitive process." http://iiubs,healthefrects.o tB/eeifile.DhD7u=27l 

“ Krewski, D., R.T. Bumen, M.S. Coldbert, K. Hoover, J. Siemiatycki, M. Jetrett, M. Abrahamowicz, and W.H. 
White. 2000. “Reanalysis of the Harvard Six Cities Study and the American Cancer Society Study of Particulate Air 
Pollution and Mortality.” Special Report to the Health Eflects Institute. Cambridge MA. July. 
httn://nubs.heallheffeci5.org/aetfile.DhD?u=274 
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study participants by the original investigators would be fully respected by the reanalysis team.'* 
It may be possible for other researchers to contact the original researchers and gain access to the 
data by entering into similar confidentiality agreements. 

We note that in setting the National Ambient Air Quality Standards (NAAQS) and in assessing 
health benefits anticipated from air pollution regulations, the EPA relies on the scientific studies 
that were published in the peer-reviewed literature rather than the underlying data that consist of 
private medical information.'* The EPA provides the information used in regulatory decisions, 
including the epidemiological studies, in the publicly available docket accompanying each 
rulemaking. 

Your letter of March 4, 2013, requested access to the data analyzed in the PMj.s studies based on 
the ACS cohort and the Six Cities cohort cited in the final PM NAAQS rule including newer 
studies documenting extended analyses of these two cohorts that included additional years of 
follow-up.'’''*and the underlying data from the long-term ozone study based on the ACS 
cohort'’ In response to the request from Representative Harris noted above, the EPA has already 
provided all of the information funded by EPA grant funds for the earlier studies that the 
researchers provided to the EPA. We are enclosing these data in this response. In addition, the 
EPA is willing to submit a new request to the research institutions for the research data 
corresponding to the additional years of follow-up in the newer studies cited in your letter of 
March 4, 2013. We note that, because of the limitations on disclosure of personal private 
information, the information that could be disclosed for both the older and the newer 
epidemiological studies would be insufficient to replicate the analyses in those studies. Again, 
we would be pleased to meet with your staff to discuss these matters in greater detail. 
Additionally, as noted above, there remains the possibility that other independent researchers 


'*HEI preface, 2000, p.2; “BoiK conducting the work and reponing the results would be as open and public as 
possible. The guarantees of confidentiality that had been provided to study participants by the Six Cities Study and 
the ACS Study Original Investigators would be fully respected by the Reanalysis Team. Beyond this, any methods 
used, analyses undertaken, and results pioduced would be complelely and publicly described." 
htre://Pubs.hcahbetTecls.ofg/aetfile,php?u°273 

“ See, for example the 1 997 PM NAAQS, 62 Fed. Reg, at 3869 1/1 : “EPA did not rely upon the raw health data 
supporting the Dockery and Pope studies; it relied inslead upon the studies themselves. These studies may properly 
be considered ‘data' The EPA has never had the raw data in its possession; thus EPA has neither reviewed it nor had 
an opportunity to place it in the docket. The EPA did rely on the studies and these studies are included in the dnckei 
and arc available for public review. Because EPA neither reviewed nor relied upon the raw data, there is no 
obligalion to obtain it or to make it available.” 

’’ Lepeute J, Laden F, Dockery D, Schwartz J 20 1 2. "Chronic Exposure to Fine Particles and Mortality: An 
Extended Follow-Up of the Harvard Six Cities Study from 1974 to 2009.” Environ Health Perspea. Jul:120(7):965- 
70. 

" Krewski D, letTctt M, Burnett RT, Ma R, Hughes E, Shi, Y, et al. 2009. "Extended fotlow-up and spatial analysis 
of the American Cancer Society study linking particulate air pollution and mortality.” HE! Research Report. NO, 
Health Effects Institute, Boston, MA, 

Lepeule J, Laden F, Dockery D, Schwartz I 2012. "Chronic Exposure to Fine Particles and Mortality: An Extended 
Follow-Up of the Harvard Six Cities Study (rom 1 974 to 2009.” Environ Health Perspea. Jul; 1 20(7):965-70. 

Jerreil, M; Bumett. RT; Pope, CA, III; Ito, K; Thurston, G; Krewski, D; Shi, Y; Calle, E; Thun, M. (2009). “Long- 
term ozone exposure and mortality.” N EnglJ Med J60: 1085-1095. 
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could contact the original researchers and gain access to the data by entering into confidentiality 
agreements similar to those that permitted the HEl reanalysis. 

Questions on Ozone Integrated Science Assessment 

Your letter also questioned the EPA’s interpretation of specific epidemiological studies and 
causality determinations discussed in the Integrated Science Assessment (ISA) for Ozone, which 
was finalized in February 2013.^“ In developing an ISA, the EPA uses a formal causal 
framework that provides a consistent and transparent basis for integration of scientific evidence 
and evaluation of the causal nature of air pollution-related health effects. This approach has been 
reviewed and endorsed by the Clean Air Scientific Advisory Committee (CASAC).^' This 
framework employs a five-level hierarchy that classifies the overall weight of evidence and 
causality using the following categorizations; causal relationship; likely to be a causal 
relationship; suggestive of a causal relationship; inadequate to infer a causal relationship; and not 
likely to be a causal relationship. Pursuant to this framework, in order to reach a determination 
that the weight of scientific evidence is suggestive of a causal relationship, the evidence should 
include “at least one high-quality epidemiologic study show[ing] an association with a given 
health outcome."^^ 

The previous scientific assessment for ozonc^ in 2006 concluded that an insufficient amount of 
evidence existed to suggest a causal relationship between chronic ozone exposure and increased 
risk of mortality in humans. However, two recent studies*'*’’* provided new evidence for the 201 3 
assessment. This new evidence is consistent and coherent with the evidence from 
epidemiological, controlled human exposure, and animal toxicological studies for the effects of 
short- and long-term exposure to ozone on respiratory effects. The current body of evidence, 
including these two high-quality, peer-reviewed studies that observed associations between long- 
term exposure to ozone and mortality, is suggestive of a causal relationship between long-term 
exposure to ozone and total mortality. 


” U.S. EPA (U.S, Environmental Protection Agency). 2013. Integrated Science Assesimem of Ozone end Related 
Photochemical Oxidants (Final Report). U.S. Environmental Protection Agency, Washington, DC. EPA/6O0/R- 
1 0/076F. hiio;//cfoub.eoa.gov/ncea/isa/recordisDlav.cfin?deiil=247492 

“ CASAC review (Samel, 2009). Letter to Administrator Jackson in response to review oflnlegralcd Science 
Assessment for Panicutaie Matter (Second External review Draft, July 2009): "As mentioned in its comments on the 
charge questions, CASAC also commends EPA for the continued evolution of the process for evidence evaluation. 
The nve-levcl classification of strength of evidence for causal inference has been systematically applied; this 
approach has provided transparency and a clear statement of the level of confidence with regard to causation, and we 
recommend its continued use in future ISAs.” 

http://vosemite.epa.aov/sab/sabptoduct, osf/26i|cbl2Z7d55e02cg5257d020074<l6ad/I S I BIF83B023 1455852576780 
06836B9/SFilc/EPArCASACr 1 P-00 1 -unsianed.pdf 

“ Ozone ISA (p. Ixvii). 

” U.S. EPA (U.S. Environmental Protection Agency). 2006. Air quality criteria for ozone and related 
photochemical oxidants [EPA Report]. (EPA/600/R-05/004AF). Research Triangle Park, NC. 
hltp://cfpub.ena.eov/ncea/cfm/recordisDlav,cfm7deld»l49923 

” Jenett et al. (2009). 

” Zanobetli, A; Schwartz, J. 201 1 . “Ozone and survival in four cohorts with potentially predisposing diseases." Am 
J Respir Crit Care Afei/184:836-84i. 


5 



359 


Your letter stated that 1 1 earlier studies did not And statistically signiflcant associations between 
long-term exposure to ozone and mortality and that the EPA selectively relied on the one 
positive study to support the causality determination of “suggestive.” A key explanation for the 
iaek of associations found in most of these earlier studies is that they did not speciOeally assess 
respiratory mortality However, unlike the earlier studies, Jerrett et al. (2009) did specifically 
evaluate respiratory mortality and found a statistically significant association. This finding is 
consistent with other studies finding associations with respiratory effects (e.g., morbidity and 
mortality). Because of the strength of the evidence between ozone exposure and respiratory 
effects, it is reasonable to find associations between long-term exposure to ozone and respiratory 
mortality but not other sources of mortality (e.g., all-cause, cardiovascular, and 
cardiopulmonary). Consequently, EPA concluded that there is sufficient evidence “suggestive 
of a causal relationship” between long-term exposure to ozone and respiratory mortality 
consistent with the formal causa! framework, which has been reviewed and endorsed by the 
CASAC. 


^ Abbey etal. (1999) is the only one of ihe cited studies other than Jerrenet a). (2009) that assesses respiratory^ 
moitality, finding no association, tn addition, your letter does not identify several additional studies that found 
associations between tong-ierm exposure to ozone and all-cause mortality that were identified in the ozone ISA 
(Lipfett el al., 2000, 2006; Smith et al., 2009). 

Abbey et al. 1 999. "Long-temi inhalable particles and other air pollulanis related to mortality in nonsmokers." /Im. 

J. Rep. cm. Care Med 159: 373-382. 

Lipfen, FW; Perry, HM, Jr; Miller, JP; Baiy. JD: Wyzga, RE; Catmody, SE. 2000. The Washington University- 
EPRl veietans' cohort mortality study: Preliminary results. Inhal Toxicol 4: 41-73. 

I.iprert, FW; Perry, HM, Jr. Miller, JP; Daty, JD; Wyzga, RE; Carmody, SE. 2003. Air pollution, blood pressure, 
and their long-term associations with mortality. Inhal Toxicol 15; 493-5 12. 

Smith, KR; Jeirett, M; Anderson, HR; Bumelt, RT; Stone. V; Derwent, R; Atkinson, RW; Cohen, A; Shonkoff, SB; 
Krewski, D; Pope, CA, III; Thun, MJ; Thurston, G. 2009. “Public health benepts of strategies to reduce greenhouse- 
gas emissions: Health implications of short-lived greenhouse pollutants.” Lancet 374: 209i-2!03. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 


APR t 0 2013 

OFFICE OF CONGRESSIOHAi. 

AND iNTEnCOVERHMENTAL RELATIONS 


The Honorable David Vilter 
United States Senate 
Washington, D.C. 20S10 

Dear Senator Vitter; 

Thank you for your interest in the EPA's economic modeling. We share an interest in continuing 
to ensure that robust, rigorous and impartial economic analysis remains a staple in the EPA's 
regulatory process. 

The Agency takes very seriously the various Executive Orders relating to economic analysis of 
our programs, especially E.O. 12866 and E.O. 13563. In following these Executive Orders, EPA 
consistently applies EPA’s own peer-reviewed Guidelines for Preparing Economic Analyses 
(USEPA 2010). The EPA's Guidelines establish a sound scientific framework for performing 
economic analyses of environmental regulations, actions and policies. Recently revised and 
updated to reflect advances in the field of environmental economics, the Agency received high 
praise from its independent Science Advisory Board on the document: 

“By providing thorough and consistent technical advice regarding the application of benefit 
cost analysis to environmental problems, the Guidelines significantly elevate the quality and 
transparency of the information upon which environmental decisions are made. We again 
applaud EPA for developing Ihese Guidclines and the Agency’s commitment to continually 
revise and improve them. Indeed, we believe these Guidelines could serve as a successful 
model for all state and federal agencies who undertake benefit-cost analysis in support of 
environmental decision making.” (USEPA 2009, p. iii).” 

Using these peer-reviewed guidelines, the EPA performs detailed regulatory impact analyses for 
each major rule at the proposal stage, including benefit-cost analysis, various types of economic 
impacts analysis, and analysis of any significant small business impacts. Each draft regulatory 
impact analysis then goes through public notice and comment, and the resulting input from 
stakeholders and the public arc taken into account in developing the final economic analysis. 

The EPA believes strongly in providing the public with information about the impacts of its 
regulations through its regulatory impact analyses and that it should use a range of tools to do so. 
During these challenging economic times, the EPA has worked hard to characterize our 
economic impacts carefully and work with industry and other stakeholders to find ways to 
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minimize those impacts, in a manner consistent vdth the statute, while still achieving 
environmental protection. Whole economy models ate part of the range of tools in an 
economists’ toolkit to examine public policy interventions and we have used them at the EPA in 
selected instances. For example, the EPA’s March 201 1 peer-reviewed study of the benefits and 
costs of the 1990 Clean Air Act Amendments' found when just two of the benefit-side economic 
whole-economy effects of the Clean Air Ac! Amendments were included (increased worker 
productivity from reduced “work loss days” and avoided medical expenditures), the model 
projected higher GDP by 2020 with the 1 990 Clean Air Act Amendment programs than without. 
In addition, the economic welfare of households was higher with these clean air programs than 
without them. 

The application of any individual tool, such as whole economy modeling, depends upon the 
scope of effect and details of the particular policy as well as available data, resources, and 
appropriate model platforms. In all cases, the EPA strives to apply the right mix of economic 
tools to characterize impacts within a regulated sector as well as any significant and discernible 
impacts in other sectors. 

The EPA can commit to continue to work to improve the EPA’s analyses of regulations and to 
direct our economists to look for ways in which whole economy models can be improved and 
continue to be constructively employed to better understand the overall impacts of environmental 
policies on the economy. 

Thank you again for your interest in the EPA’s economic modeling. If you have any questions 
please contact me at (202) 564-4741 . 


Sincerely, 



Arvin Canesan 
Associate Administrator 


I 


http://www.eDa.Eov/air/sectgl2/pro3peclive2.html 
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Senator Boxer. But also, ask you if you intend to make those let- 
ters public? 

Ms. McCarthy. Yes. 

Senator Boxer. OK. 

Now, I guess because this is such an important position, and no- 
body could possibly reflect every point of view on this panel, I think 
we need to rise above our own particular ideology and look at the 
human being and why you are willing to do this. So I have a ques- 
tion, it is very open-ended and it is not particularly scientific. But 
what was it that kind of inspired you to get into this line of work 
so many years ago and stick with it? 

Ms. McCarthy. That is a good question. Chairman. Let me take 
a bit of a shot at it. When I went to graduate school at Tufts, my 
intent was to go into the field of public health. I began actually in 
Providence, Rhode Island, as my first job out of graduate school, 
working in community health centers. I was really interested in the 
delivery of health care at that time, particularly to underserved 
and poor populations. 

And my mother got ill and I went home to take care of her, want- 
ed a job nearer home. Ended up finding a job in my own hometown 
in Canton, and I found myself as the health agent there. All of a 
sudden, there was a big controversy about some PCB barrels that 
had been found in the woods. And I found out that neighbors that 
I had lived near for all my life were very concerned about whether 
those barrels and that spill was causing them to have cancer in 
their community. I got embroiled in a controversy that I was totally 
unprepared for but worked my way through. And I began to realize 
that a career in public health could very much be related to pro- 
tecting the environment. 

I realized very quickly how important it was to people in the 
community to feel like somebody was protecting them from those 
challenges. It was in the 1980s, it was when things were unfolding. 
Great Federal laws were being implemented and I just got swept 
into that. And it has been a great experience ever since. 

Senator Boxer. I want to thank you for that. 

Senator Crapo and I have been working to pass legislation that, 
it is interesting, it is very much along these lines, where if there 
is a cancer hot spot, that the EPA and other agencies could go in 
and help them figure out what is causing this. So these concerns 
continue in the U.S. Senate today. 

There is this whole thing about emails. It was raised again by 
Senator Boozman. Senator Boozman, in my opening statement, I 
explained that this idea of having a secondary email was started 
by Christine Todd Whitman and was continued by all the Repub- 
licans and Democrats following. One Republican had as a moniker 
tofu@epa.gov. So they all have used it, because they get a million 
emails to the primary email. And in order to figure out what they 
need to answer, they have all done this. 

So I don’t think it is anything nefarious. But I would like to ask 
you for the record, I understand the EPA Inspector General is look- 
ing into the agency’s email management practices. Are you aware 
of this effort and you could describe to us what you know as of this 
date, how that is going? 
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Ms. McCarthy. Yes. The Inspector General is actually doing an 
audit in which we all participating. I certainly feel, and I believe 
the agency does as well, that it is a great opportunity for us to 
have their independent view of what we are doing well and what 
we can improve on. I know that Acting Administrator Perciasepe 
is working closely with them and we are going to he taking their 
recommendations to heart and doing everything we can to improve 
the system at EPA, as we always would. 

Senator Boxer. OK. I am going to yield my time to Senator 
Vitter. Before I do, I just have to ask you, as Chairman of the Com- 
mittee, if confirmed, will you focus on ensuring the agency complies 
with all laws, including the Federal Records Act and the Freedom 
of Information Act? 

Ms. McCarthy. I will. Chairman. 

Senator Boxer. Thank you very much. 

Senator Vitter. 

Senator Vitter. Thank you. Madam Chair. And thank you, Ms. 
McCarthy, for your service and for being here. I appreciate it. 

First, just in reaction to some of the Chair’s comment about some 
of these aliases, let me just go on record as saying Richard Wind- 
sor, that sounds pretty monarchist. Now, a lot of folks would say 
that is appropriate for EPA, but I personally vote for tofu. I think 
that is even more on the mark. 

Ms. McCarthy. I am a meat-eater, myself. 

[Laughter.] 

Senator Vitter. As was said, this whole side of the aisle has fo- 
cused on a lot of transparency concerns. And that has really been 
my sole focus in terms of defining those five requests that I gave 
you when we first met. And again, just to make clear, because I 
think Barbara was a little mistaken about it, that didn’t come up 
yesterday. We talked about that the first opportunity we had to 
meet. 

Ms. McCarthy. Yes. 

Senator Vitter. And then we repeated it in writing yesterday in 
a letter from all of us. But I gave you that in writing and substance 
when we first met many weeks ago. 

So I want to focus in that area, because I think it is so impor- 
tant. Again, I am, quite frankly, disappointed. The responses we 
have gotten that are now in the record in my opinion address about 
one and one-quarter of the five areas. And so three and three quar- 
ters I think have not been responded to in a meaningful way. That 
is what I want to explore. 

So let’s start, the Chair has brought up the alias email accounts, 
which I think is largely a straw man. I want to start with the real 
man, which is personal email accounts. As you know, there has 
been a pattern of abuse using personal email accounts at EPA, led 
directly to one regional administrator resigning. In my opinion, it 
is clear that this practice in many cases was used to hide informa- 
tion from the public. So my question comes from that, and it is No. 
2 in what we have discussed in the letter. Did you ever use private 
email accounts to conduct official EPA business? 

Ms. McCarthy. Ranking Member, can I just start by sharing a 
concern for transparency and accountability? I want you to know 



364 


that I care as much about this as you do and other members who 
have mentioned this to me in our private meetings. 

Throughout my career, I have done everything I can to focus on 
complying with the laws relative to transparency and account- 
ability. I am certainly not new to public service, and I know these 
obligations. I do not conduct business through personal email. As 
we discussed before, when we met in person, there are times when 
I have gone home to Boston and I have used my personal email to 
send documents from EPA.gov, from my office at home for printing 
and review purposes to facilitate those. But those have never left 
the Government email system. Those have always been sent back 
and are discoverable and they would comply with FOIA and the 
Federal Records Act. 

Senator Vitter. OK. Now, when we talked, you gave me basi- 
cally the same response, “to the best of your recollection.” 

Ms. McCarthy. Yes. 

Senator Vitter. Are you completely confident that that recollec- 
tion is perfect? 

Ms. McCarthy. Senator, you asked me that, and I want to be 
very honest with you. I have thought about this a lot. I also re- 
sponded to your question as to whether or not my recollection was 
right. And I did go back and I searched my emails. I went back to 
my personal accounts, I took a look at those so that I could see 
whether the work practice that I believed I developed I actually 
carried out faithfully. And I did not find any circumstance in which 
I transferred documents from EPA to anything other than back to 
an EPA website. And they have been maintained and are discover- 
able. There was one exception, and it wasn’t a document. I did find 
when I went back and searched that in my husband’s email there 
was an unsolicited incoming email that was sent for me. As soon 
as I saw it, I shipped it into the EPA site. 

Senator Vitter. So from what I am understanding of your an- 
swer, that certainly includes not using your personal account to 
correspond with anyone else about EPA official business? 

Ms. McCarthy. That is correct. 

Senator Vitter. I have the same question regarding something 
that has come up in EPA and that the Acting Administrator has 
expressed concern about, which is EPA instant messaging accounts. 
The concern is that there is no clear record of that. Have you ever 
used instant messaging accounts to conduct EPA business? 

Ms. McCarthy. One good thing about being 58 is I don’t even 
know how to use them. 

[Laughter.] 

Ms. McCarthy. I have never used an IM, I don’t know how. 
Sorry. You got to admit it. 

Senator Boxer. OK, moving to Senator Sanders. 

Senator Sanders. Thank you. Senator Boxer. Ms. McCarthy, in 
my State, we take environmental issues quite seriously. We are 
proud of our record. Last month we had a town meeting on global 
warming, we had 600 people coming out, including a whole lot of 
young people. 

So let me begin by asking you, do you believe that global warm- 
ing is real? 

Ms. McCarthy. I believe that the science is overwhelming, yes. 
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Senator Sanders. Do you believe that global warming is signifi- 
cantly caused by man-made activities? 

Ms. McCarthy. I do think man-made emissions contribute to 
global warming, yes. 

Senator Sanders. Senator Boxer and I have heard from sci- 
entists who have told us that they worry very much, no one can 
predict weather in the future, that is for sure. But Senator Boxer 
and I have heard from scientists who tell us that they fear that the 
temperature of this planet can warm by as much as 8 degrees 
Fahrenheit by the end of this century. Is that something that you 
have heard and see as plausible? 

Ms. McCarthy. I have heard a number of ranges of warming, 
yes. 

Senator Sanders. Can you give us some idea as to what role you 
think the Government, and in particular the EPA, should play to 
address what I believe, if that happened, would be a monumental 
and catastrophic crisis for this Country and for the planet? 

Ms. McCarthy. Well, President Obama has indicated that he 
would look forward to congressional action on climate. But in the 
meantime, he has asked each of the agencies, including EPA, to 
look at our administrative authorities and what reasonable, com- 
mon-sense steps can we be^n to take that more effectively tackles 
the challenge associated with carbon pollution. Carbon pollution, 
greenhouse gases, are a pollutant under the Clean Air Act. That 
has been made very clear to EPA. We are regulating greenhouse 
gases as pollutants. But again, we are doing it in common sense 
steps so that we can make sure that the economy continues to 
grow. But we believe that we have opportunities for mitigating car- 
bon pollution moving forward, and we are looking at our tools and 
the availability of them. 

Senator Sanders. Let me ask you a two-part question. Many of 
my Republican friends have appropriately enough and correctly 
enough talked about the economy. We are all concerned about the 
economy. I would like to reverse that question a little bit and ask 
you, if we do not get a handle on climate change, if we continue 
to see more extreme weather disturbances, we don’t know, most of 
us voted for $60 billion just to deal with the aftermath of Hurri- 
cane Sandy. 

What are the economic consequences in terms of drought, fires, 
floods, more extreme weather disturbances if we do not get a han- 
dle and reverse climate change? 

Ms. McCarthy. Senator, the economic exposure associated with 
climate change is quite large, not just domestically, but as a na- 
tional security issue. I would also caution that the climate change 
that we already see and is happening is requiring us to look at ad- 
aptation plans for how our cities and towns can be more resilient. 
That in and of itself is a significant investment in infrastructure 
that we really need to begin to plan for. 

Senator Sanders. Let me ask you, the second part of the ques- 
tion is, do you see economic opportunities as this Nation moves for- 
ward aggressively in dealing with greenhouse gas emissions? 

Ms. McCarthy. Senator I think in my opening remarks, I gave 
the best example on the ground that I can give, which is the clean 
car program that the President has moved forward with. That is 
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going to improve our national security, reduce carbon pollution sig- 
nificantly and give people cars they want to drive that are much 
more efficient. There are many ways in which we can hopefully 
turn this climate challenge into an opportunity for a clean energy 
economy. 

Senator Sanders. Would you agree, and in Vermont, we are de- 
veloping some strong energy efficiency programs. Clearly the fast- 
est, most cost-effective way of dealing with pollution or greenhouse 
gas emissions is to have less of them through energy efficiency. 
Would you be sympathetic to an aggressive effort toward weather- 
ization and energy efficiency in this Country? 

Ms. McCarthy. Very much so. This Administration has put con- 
siderable funds into those efforts. I think they are right on target 
in terms of some of the best things we can do for the American 
public while at the same time reducing carbon pollution. 

Senator Sanders. What about supporting sustainable energy, 
like wind, solar, geothermal, biomass? 

Ms. McCarthy. That must be part of the all of the above strat- 
egy as we move forward. Yes. 

Senator Sanders. I thank you very much. Madam Chair. 

Senator Boxer. Thank you. 

Apparently I made a mistake. There was an agreement that each 
one would get 7 minutes for questions. I took 5. Senator Vitter took 
5. So we are going to do 5. And if people want to stay they can get 
their next 2 minutes for a second round. Because it is, we have 
been going since 10:30. And we are going to proceed now, and the 
next person is Senator Barrasso. 

Senator Barrasso. Madam Chairman, I think Senator Inhofe is 
next. 

Senator Boxer. Forgive me, I just got the new rules. Senator 
Inhofe. 

Senator Inhofe. Thank you. Senator Barrasso. 

Since it was 5 minutes, we are going to have to make this real 
quick. I have three questions and three answers. I am going to be 
quick and I will ask you to be, too. 

I am concerned that the EPA has been circumventing the appro- 
priate administrative process for developing its rules and settling 
scores of lawsuits brought by environmental groups instead of actu- 
ally litigating them. Even though the States are significantly af- 
fected by these, they have left out the process. 

Now, Scott Pruitt, who is the attorney general for my State of 
Oklahoma, and several other AGs from other States, filed FOIA re- 
quests asking the EPA to release information about these settle- 
ments. But the EPA has denied its request for a fee waiver. We un- 
derstand what that is. 

My question to you is, if I make that request to you, would you 
supply me with that information? 

Ms. McCarthy. Senator, that isn’t an area in which I have had 
authority. So I will certainly go back and take that back to the 
agency and respond as quickly as I can to your request. 

Senator Inhofe. All right, I appreciate that very much. 

The EPA overturned Oklahoma’s regional haze plan after the 
consent decree, citing the plan’s cost estimate as inaccurate. Okla- 
homa’s plan was a low-cost plan, $100 million, as opposed to $1.8 
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billion which would have been for the EPA’s. It is that much more 
costly. 

Now, are you familiar with this? These are the two plans, the 
outcome of the plans that no one has actually refuted. Can you tell 
me whether or not you would take our plan, our State of Oklahoma 
plan, and save the taxpayers $1.7 billion? 

Ms. McCarthy. Senator, again, this is an area that I oversee. I 
am not exactly familiar with the plan that you are talking about. 
I am more than happy to respond to that in writing. 

Senator Inhofe. You are not familiar with the two plans? 

Ms. McCarthy. I actually have gotten very engaged in Okla- 
homa in particular, one of the plans, because we did propose a re- 
gional haze strategy for that plan. We actually worked with the re- 
gion and we worked with the Governor’s office. We worked with the 
company and we developed a plan that was more suitable for them, 
which they are now proposing back to us for public comment. So 
the one that I am familiar with we worked very well with the State 
on and I think they should be happy with. 

Senator Inhofe. Thank you very much. 

I have become real troubled by the EPA’s actions. When the 
agency uses discretion, it has to further a climate change agenda. 
This has been especially problematic for the new source perform- 
ance standard for greenhouse gases in the utility sector, wherein 
the EPA has forced all power plants to meet the emission stand- 
ards of natural gas plans. 

Now, what we are getting to here is the category, of changing the 
category from, as it has been historically always a category of oil, 
gas and coal. In fact, the gas broken down into segments. So my 
question would be, would you commit to repropose a rule of the 
EPA’s as the President has been in the past, as opposed to accept- 
ing this one what I would call the sub-categorized approach that 
they are taking? 

Ms. McCarthy. Senator, first, let me say that I really appreciate 
the comment. We have heard similar comments in the comment pe- 
riod. We have received 2.7 million comments on that proposal, 
which tells me that there is great interest in what we do. I will as- 
sure you that we are going to take that comment into consideration 
as we look at finalizing a rule. I don’t want to tell you now at this 
point. 

Senator Inhofe. You can’t tell me now in terms of the sub-cat- 
egorizing you have been doing that you would he willing to go back 
to the precedent that has worked for quite a number of years and 
that I would prefer? 

Ms. McCarthy. I am more than willing to take that comment 
into consideration and work it through in the public process. Sen- 
ator. 

Senator Inhofe. During your confirmation hearing back in 2009, 
I recall that you said that coal is a vital resource. In light of this 
new standard, have you changed your mind on that? 

Ms. McCarthy. Not at all. Senator, no. 

Senator Inhofe. Can you explain why you used your discretion 
at the Air Office to abandon the longstanding Clean Air Act prece- 
dent? Why did we change the categorization issue in the first 
place? 
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Ms. McCarthy. We actually took a look at the two categories 
and we made a policy decision that it was a most appropriate way 
to look at energy generation, was to combine those categories. But 
we believe that the proposal we put out created a pathway not just 
for natural gas facilities, new ones, but also for new coal. 

Senator Inhofe. Well, is that policy one that can be reversed? 
Well, it can be reversed, would you assist in reversing that policy 
back to as the President has set in the past? 

Ms. McCarthy. I believe that that is part of the comments that 
we received, and we will be giving that consideration. Senator. 

Senator Inhofe. I have a third question that I have a feeling I 
am not going to be able to get through here. 

Senator Boxer. Senator, we have so many waiting. Senator 
Barrasso. 

Senator Barrasso. Thank you. Madam Chair. 

I want to first respond to something that the Chairman said 
about the dual email accounts, saying everybody does it. There is 
an April 11th, 2008 EPA memo from the agency’s own agency 
records officer that states “This dual account structure was first 
implemented during the former administrator, Carol Browner’s, 
tenure.” It goes on to say, though, “The secondary email accounts 
are configured so the account holder’s name appears to be in the 
sent by field,” so people actually know who it is sent by. So the 
email alias Richard Windsor does not comply with the rules. 

So I would ask you, if confirmed, will you please comply with the 
EPA rules with regard to the secondary email accounts that have 
been outlined in this document? And Madam Chairman, I ask that 
this EPA document, letter be included in the record. 

Senator Boxer. Without objection. 

[The referenced information follows:] 
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'STATES ENVmONMSNTAL P«OT1'CTIOH AGE?4CY 

WASHINGTON, D.C. 20460 


APR 1 1 2000 




Mr. Paul Wester 

Director, Modem Records Program 

National Archive.s and Records Administration 

8601 Adelphi Road 

College Park, Maryland 20740-6001 

Dear Mr. Wester: 

I am writing to infomi you of a possible unauthorized destruction of computer files 
maintained by the U.S. Environmental Protection Agency (EPA or Agency) that may have 
contained e-mail records that had not yet been captured in a recordkeeping system in accordance 
with EPA and National Archives and Records Administration requirements. Specifically, the 
Agency did not adequately maintain limited-access e-mail accounts u.sed by former 
Administrators, and it cannot be determined with certainty that all record material had been 
printed and filed prior to the destruction of the electronic data. The Agency has also discovered 
an instance of improper use of a non-HPA e-mail account for official business by a former 
Acting Administrator. This notification is being made in accordance with 36 Cl’R, Subpart G, 
Section 1228.104. 


Backgro u nd - Administrato rs’ E -Mai I Accounts 

The Agency has always welcomed public comment vis any mechanism, including 
electronic mail, and it has not restricted access by requiring the use of iitml forms or similar 
comment-gathering mechanisms as have some federal agencies. This open comment policy, 
however, has one practical drawback: most members of tiie public address their e-mails to the 
Administrator, which means the Administrator receives hundreds of thousands of incoming e- 
mails to his or her account each year. Clearly, it would be impossible for the Administrator to 
use such a high-volume account for regular communication with staff or, as permitted under the 
Agency’s de minimis use policy, occasional communication with family or Iriends. 

In recognition ofthis problem, in the 1990’s, the Agency’s Office of Environmental 
Information (OEl) (and its predecessor organization) assigned Administrators and Acting 
Administrators two e-mail accounts. The primary account tises the Agency’s standard naming 
convention (lasiname./}rslname(Bepa.gov). The address forthe secondary account generally 
use.s a standard prefix (the word “to”) with a name or word supplied by the Administrator or 
Acting Administrator. Each Administrator or Acting Administrator has been assigned his or her 
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own secondary account, and the accounts are not associated with each other. The secondary e- 
inail accounts are configured so the account holder’s name appears in the “sent by” field. 

OEI is responsible for creating the primary and secondary accounts and for maintaining 
the Agency’s e-mail servers and other infrastructure. Information technology (ITl staff members 
(i.c., Agency contractors) in tlie Office of the Administrator are responsible for setting up the 
accounts on users’ computers (i.e., installing the .id files and linking to the e-mail server). 

This dual-account structure was first implemented during fonner Administrator Carol 
Browner's tenure (January' 22 , 1993 - January 19, 2001), and it has been used by every 
Administrator or long-tcnn Acting Administrator since that time. 

A ccou n t Ma nagemen t and Acc ess 

Access to the secondary e-mail accounts is extremely limited. Ordinarily, only the 
Admini.strator or Acting Administrator, one exeentive assistant, and the OEI Lotus Notes server 
administrator(s) are granted permission to access the accounts. Few EPA staff members, usually 
only high-level senior staff, even know that these accounts exist. Tltcrefore, responsibility for 
identifying, printing, and submitting records for filing in accordance with EPA records schedules 
falls to the Administrator or Acting Administrator, and, if directed by the Administrator or 
Acting Administrator, to the executive assistant. Each incoming Administrator is briefed on his 
or her records management responsibilities by the EPA Records Officer and a representative 
from the Office of Genera! Counsel. 

Dis c overy of the L lnautliorized Data Destruction 

In early August 2007, Administrator Johnson’s executive assistant was searching his 
secondary e-mail account for records responsive to a Congressional request for information. The 
assistant discovered that e-mail messages older than 90 days were no longer present in the 
account (all of which had already been reviewed and, if detennlned to be record material, had 
been printed and filed). The assistant alcned the appropriate IT staff immediately. 

Tiie IT staff determined that a system setting had been inadvertently activated that 
automatically deletes e-mails that have not been modified during the previous 90 days. Staff was 
unable to determine the cause of the setting change, but neither die Administrator nor his 
assistant made the change. The auto-delete setting was immediately deactivated to comply with 
the Chief Information Officer’s March 2006 requirement to suspend automatic e-mail deletion 
indefinitely. On September 1 5, 2007, OEI ran an Agency-wide compliance check to determine if 
other users had been affected, Since that lime, OEI has run monthly compliance checks and 
follows up with any offices where users have turned the feature on or where a computer error has 
resulted in the feature being activated. 

The review of Administrator Johnson's secondary e-mail account prompted an inquiry 
into the status of accounts that had not been in recent use, i.e., the secondary accounts of former 
Administrators, An investigation was begun by the Adminisuator’.s Office (AO) staff in 
cooperation with OEI staff. AO and OEI staff discovered that the secondary accounts for former 
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Adrainistratore Carol BrowTier (January 22, 1993 - January 19, 2001), Christine Todd Whitman 
(January 31, 2001 - June 27, 2003), and Michael O. Leavitt (November 6, 2003 - January 25, 
2005), are no longer being maintained, but the secondary account for former Acting 
Administrator Marianne Horinko (July 1 2, 2003 - November 5. 2003) is still being maintained, 

Agency Restto n se and Recovery E tTorts 

The Agency has taken steps to reconstruct the secondary e-mail accounts of former 
Ailnunistraiors and Acting Administrators. The Agency’s recovery efforts began with a 
thorough search of archive servers to determine if copies of the Administrators’ accounts had 
been saved. No such copies were found. 

EPA’s Office of Executive Services oversaw a search of every electronic mailbox and 
archive database on every server throughout the Agency for any extant copies of e-mails sent to 
or from the secondary e-mail accounts. The search covered 82 scn'crs, over 35,000 databases, 
and more than 255 million c-raail messages. It was conducted with the assistance of serv'er 
administrators in headquarters, the regions, and EPA laboratories. A total of 6,647 individual e- 
maii messages were sent from or to the secondary accounts Administrator Johnson (5,974) and 
former Administrator Leavitt (673). Of these, 433 were sent from Administrator Johnson’s 
secondary account and 66 were sent from former Administrator Leavitt’s secondary account. 

Of the 433 recovered sent messages, five were determined by the Office of the Executive 
Secretariat to be records from fonner Administrator Leavitt's secondary account. In an 
abundance of caution, four additional e-mails from Administrator Johnson’s secondary e-mail 
account were printed and filed. 

Assessment ofPoten tial Loss 

Precise assessment of the completeness of the Agency’s records with regard to the 
secondary c-mai! accounts is impossible, given the loss of data, limited account access, and 
turnover of personnel. Compounding the assessment problem is a lack of information on former 
Administratore’ use of their secondary accounts. 

One certain aspect is that the recovery protocol could not capture two categories of e- 
inails; (1) e-mails from a non-EPA account addressed to the secondary e-mail accounts (and 
without a cc or bcc to another EPA employee); and e-mails sent from any of the secondary 
accounts to a non-EPA e mail account (and without a cc or bcc to another EPA employee). 

■ITre following represents the Agency’s best appro, ximalion of the extent and impact of the 
loss of e-mails from the secondary accounts, if any, for each Administrator and Acting 
Administrator: 

® Carol Browner - No Loss - Former Administrator Browner reportedly did not use her 

secondary e-mail account, tlieretbre there was no loss of e-mail records. 
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® Ch ristine Todd V»Tii trnan - No Loss - Fonncr Administrator Whitman never used her 
secondary account to conduct Agency business, therefore there was no loss of e-mail 
records. 

^ Maria n ne Horink o - No Loss ~ Former Acting Administrator Horinko’s secondary 
account exists and is complete. Therefore, there was no loss of e-mail records, 

° Michael O . Leavitt - Minimal Loss (Possible) - It is unclear the extent to which former 
Administrator used his secondary EPA e-mail account. However, the retrieval efforts 
identified 56 e-mail messages sent from the secondary account; of those, five have been 
identified as records and printed and filed. 

o Stephen L. Johnson - No Loss - Administrator Johnson’s secondary e-mail account has 
been consistently reviewed for record material, and records have been printed and filed in 
accordance with applicable schedules. 

Safeguards Against Futu re Losse s 

The Agency recognizes the seriousness of this issue and is committed to ensuring that it 
does not occur again. Tlie Office of Environmental Information’s monthly review of e-mail 
account settings mitigates the risk of further losses due to Lotus Notes auto-delete functionality. 
Continuing records management briefings and training ensure that each Administrator and their 
staff are aware of their records management responsibilities. The current Administrator's 
practices senx as a model for future Administrators and their staff. And, finally, implementation 
of new technology, like the Enterprise Content Management System, helps streamline records 
capture, which should ensure greater future compliance. 

Impro per Use ofNon -E P.A E-Mail Account 

During its review of former Administrators’ secondary e-mail accounts, EFA staff 
discovered one instance of the improper use of a non-EPA e-mail account for what seems to be 
official business. Former Acting Administrator Marianne Horinko, on July 20, 2003, responded 
to an e-mail from a contractor in which he states that he "needfs] to fill [Acting Administrator 
Horinko) in more” about issues relating to the World Trade Center. The Acting Administrator 
replied, from her secondary e-mail account, to “remember home email (sic) address. ..All of this 
email (sic) is official." 

I should note that this is the sole example of such an infraction among thousands of 
secondary account e-mails (including more than 1,300 from Acting Administrator Horinko) that 
were reviewed. The fact that only one example was found, however, in no way excuses the 
infraction, particularly since it was the Acting Agency head who gave the instruction to use the 
non-EPA account. 

In accordance with recommendations in the Government Accountability Office’s report 
on federal e-mail records management practices, EPA will soon issue art explicit policy 
statement that clearly prohibits the use of non-EPA e-mail accounts and non-EPA instant 
messaging applications in the conduct of official business unless extenuating circumstances 
warrant such use (e.g., failure of EPA e-mail servers). The policy statement will be clear that if 
non-EP.ik e-mail resources are used, the Agency’s records management requirements still apply. 
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This information will be incorporated in mandatoiy Agency record management trainings and in 
briefings to EPA senior officials and their staffe. The Agency is confident that clear policies, 
training and continuing education and attention to these and other records management matters 
are our most effective strategies. 

If you have any questions about this notice or require additional infomration, please 
contact me at (202) 566-1643 or at ellL<!.john@epa.gov, 

Sincerely, 

John B. Ellis 

Agency Records Ofiicer 


cc; Laurence Brewer, Director, NARA Lifecycle Management Division 
Byron Brown, EPA Office of General Counsel 
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Senator Barrasso. Thank you, Madam Chairman. 

Ms. McCarthy. Senator, I am not familiar with the document, 
but I will certainly take it back to Acting Administrator Perciasepe 
and we can respond to that. 

Senator Barrasso. Well, it is the rules of the EPA from April 

2008, and it says that the address of the secondary account has to 
be configured so the account holder’s name appears in the sent by 
file. And yet, I have a whole pile of emails from Richard Windsor 
to you and from you to Richard Windsor. Your name appears ap- 
propriately, but Richard Windsor’s does not, anywhere. 

So I would say that this is a practice, I wonder if anybody at the 
EPA objected or if you personally objected to EPA Administrator 
Lisa Jackson using an alias that was absolutely against the policy 
of the EPA? And your emails back to her, as Richard, go back to 

2009. 

Ms. McCarthy. Senator, I am just not familiar with the policy 
you are reading from, but I will certainly be happy to familiarize 
myself with it. 

Senator Barrasso. I think it is important for all of us to know 
if the EPA and this Administration are going to be transparent or 
are intentionally deciding to try to deceive the American people. 

Senator Boxer. Without losing any time, could you stop the 
clock? Would you, since we are asking Gina McCarthy, could we 
ask all those Republicans also? 

Senator Barrasso. This is a 2008 document, April 2008. So I am 
not asking Carol Browner, who wasn’t there at the time, although 
she started it, and the people during the Bush administration. That 
is fine. 

Senator Boxer. Yes, but I just think it would be interesting to 
ask them as well. So I am going to do that. I am going to ask them 
as well. Go ahead. 

Senator Barrasso. Thank you. Madam Chairman. 

The President said during his State of the Union address that if 
Congress won’t act soon to protect future generations that he would 
direct the Cabinet to come up with executive actions he said we can 
take in terms of pollution and prepare our communities for the con- 
sequences of climate change. This Administration has attempted to 
pass highly controversial legislation regarding climate change in 
terms of expanding the definition of even Eederal waters among 
others. Clearly, Congress, in a bipartisan way, rejected these ef- 
forts by the President in terms of climate change, rejected the 
issues of Eederal waters. The people in the House and the Senate 
who introduced the Eederal waters legislation, they both lost the 
re-election bids. 

So the EPA doesn’t seem to care about any of the thoughts of the 
American people. They have moved forward, regardless, to attempt 
to enact these proposals despite the will of the American people, bi- 
partisan. This includes climate change rules, it includes clean 
water jurisdiction. 

So I ask of you, you are looking to replace Lisa Jackson, do you 
disagree with any of the actions that the EPA Administrator Jack- 
son has taken with regard to Clean Water Act jurisdictional guid- 
ance or climate change rules? 
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Ms. McCarthy. Senator, I respectfully ask if I could just stick 
with the Air program. I understand that there are many issues 
that folks are concerned about on the water side. I just can’t speak 
to those directly. But I know the rules that we have put forth that 
regulate carbon pollution are rules that we believe that the Clean 
Air Act requires us to regulate or is appropriate given the law and 
the science. 

Senator Barrasso. Thank you. In January of this year there was 
a proposed new coal-fired power plant that was canceled in Corpus 
Christi, Texas, a $3 billion plant that would have employed 3,900 
folks. The CEO of the company that was to build the plant stated 
that the plant, he said, is a victim of the EPA’s concerted effort to 
stifle solid fuel energy facilities in the United States, including the 
EPA’s carbon permitting requirements and the EPA’s new source 
performance standards for new power plants. The same month, 
Georgia Power announced the EPA emissions standards are being 
blamed for the closure of 15 coal-fired power plants and the loss 
of nearly 480 jobs in Georgia. 

Since you have taken office, 10 percent of coal-fired generated 
power in the United States has been taken offline. Thousands upon 
thousands of people are now out of work. More get laid off with 
each plant closure and each proposed project that gets killed. Do 
you see the EPA having any responsibility for the thousands of 
folks who are out of work for these plant closures? 

Ms. McCarthy. Senator, I believe that coal has been and will 
continue to be a significant source of energy in the United States. 
I take my job seriously when I am developing standards for pro- 
tecting public health, to take a look at the economic consequences 
of those and do my best to provide flexibility in the rules. 

Senator Barrasso. Thank you. Madam Chairman. 

Senator Inhofe. Madam Chairman, I meant to ask one question 
for the record, would you allow me to do that. 

Senator Boxer. We will put it in the record for you. 

Senator Inhofe. But I think it is important that I ask the ques- 
tion. 

Senator Boxer. Senator, please, then, you need to wait. We are 
going to have another 2-minute round. Senator Cardin. 

Senator Cardin. Thank you. Madam Chair. I am willing to give 
30 seconds to my friend, if he would like to use it. 

Senator Boxer. That is fine, thanks for yielding. 

Senator Inhofe. Thank you very much. Senator Cardin, and I 
appreciate that so much from my old classmate from 1986. 

Senator Boxer. Your 30 seconds are up. 

[Laughter.] 

Senator Inhofe. The question I was going to ask was, the deci- 
sion that the Sixth Circuit Court of Appeals came against the EPA, 
and they are only applying that to the Sixth Circuit, so the ques- 
tion is going to be, will you be willing to commit to apply the Sixth 
Circuit court decision to the rest of the Country? You may want to 
say yes right now. 

Ms. McCarthy. Senator, I am more than willing to go back and 
talk to our attorneys and see what the implications of that are and 
get back to you as soon as I can. 

Senator Inhofe. Thank you. Senator Cardin. 
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Senator Cardin. Well, you are quite welcome. 

First, let me again point out, we are all concerned about the im- 
pact that the work that you do will have on our economy. Jobs are 
critically important. We want the work to be done in a very trans- 
parent, open way. You have already indicated that is how you do 
business, and your record at EPA has confirmed that. 

Let me just put on the record, and I would appreciate any re- 
sponse that you want to make to it, when a Maryland family, when 
their child is not able to go to school because of asthma, and a par- 
ent who would be working now has to take a day off from work, 
that affects that family’s income. So if we don’t enforce the Clean 
Air standards the way we should enforce the Clean Air standards, 
there are going to be parents who are going to miss work days as 
a result of their children missing school days. I have had Maryland 
families tell me that they paid good money for a summer camp for 
their children only to find that because of the warnings, they can’t 
send their children out on that day because of air health risks. 
That also affects what the parent does that day in taking care of 
their child that they assumed would be in camp that can’t be in 
camp. 

My point to you is, there is a reason why we want cost-benefit 
analysis, there is a reason why we want to be able to understand 
the impact. And there has been voluminous material made avail- 
able to this Committee as to the premature deaths, the amount of 
hospitalizations, the amount of extra hospital care, et cetera, as a 
result of the dirty air or dirty water or not enforcing at the level 
that we can. I just really want you once again just to assure this 
Committee that in implementing the laws that Congress has 
passed, we passed the laws, we passed the Clean Water Act, we 
passed the Clean Air Act, we did that because we thought we had 
a responsibility for public health and our future environment, that 
you will be guided by the best science, by the cost-benefit analysis 
that you do, that you are doing currently, but that it will be bal- 
anced, including looking after the responsibilities Congress en- 
trusted upon you as a result of the passage of these laws. 

Ms. McCarthy. It would be an honor for me, as you indicate, to 
let the law, the science, transparency, accountability and cost-ben- 
efit guide my judgments. 

Senator Cardin. I thank you for that. Let me say, Ms. McCarthy, 
you have a reputation, and I know some of my colleagues on both 
sides of the aisle have said this, of being true to your word, of being 
open, of being transparent. That is the type of Administrator that 
we need at the Environmental Protection Agency. We had it from 
our current Administrator. Lisa Jackson, to me, did a great public 
service to this Country. She was always very straight with this 
Committee and very clear about the responsibilities and the man- 
ner she was going to continue to conduct her public life. 

We just want to make sure, and your record indicates that, but 
that is the type of Administrator we need. Look, we are going to 
have our differences. You can see that today. There are more dif- 
ferences, I think, among the members of this Committee than there 
is with the witness before us. And that is our job. Your job is to 
carry out the law and do it the best that you can in an open, trans- 
parent way, letting best science judge your work. I thank you for 
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being willing to commit to do that, and your record ^ves us great 
confidence in fact you will carry out those responsibilities in that 
regard. 

Senator Boxer. Thank you, Senator Cardin. Senator Fischer. 

Senator Fischer. Thank you. Madam Chair, and thank you, Ms. 
McCarthy, for being here again today. I do appreciate you offering 
yourself for extended public service. 

In Nebraska, we are very serious about our environmental stew- 
ardship and our conservation management. But I get calls and I 
get letters every day from Nebraska farmers who are concerned 
about the compliance challenges associated with EPA’s spill pre- 
vention control and countermeasure rule for the on-farm storage, 
fuel storage. 

Allow me to share a portion of one such constituent email that 
I recently received: “We just became aware of this regulation yes- 
terday through an email from Farm Bureau. Since we have a large 
quantity of on-farm storage capacity, we are not able to self-certify 
and must hire a professional engineer to create a plan. In order to 
find a qualified engineer, I first called the EPA, who then told me 
to call the Region 7 office out of Kansas City, who then told me to 
call the Nebraska Board of Engineers who then told me to call the 
Nebraska Society of Professional Engineers. But the number on 
their website is no longer in service. So when I asked the gen- 
tleman from the Nebraska Board of Engineers how much it would 
cost, he said anywhere from $1,500 to $4,800, depending on the 
complexity and the engineer’s ability to charge more due to this 
now high demand, due to the approaching deadline. When I asked 
the gentleman from the EPA Region 7 office why we hadn’t heard 
about it before now, he said the ruling was in place for a long time, 
but they hadn’t done a good job of getting the word out.” 

As you are aware, bipartisan legislation has been introduced that 
would raise the exemption levels for the fuel storage capacity. I 
think that better reflects the spill risk and the financial resources 
of farms. Would you support this common-sense solution that 
would help to ease these regulatory burdens? 

Ms. McCarthy. Senator, thank you for raising the question. I be- 
lieve this is an issue that Congress has dealt with, at least to give 
some temporary leeway to take a look at this question. I am more 
than happy to go back and take a look at it. I think as we have 
talked when we were together, I think the agency has bridges to 
build with the agriculture community. I would look forward to 
tackling that with you and others. Because I know just how hard 
the farming community protects their resources. And I want to 
make sure that we have an opportunity to change the relationship 
between that community and EPA. 

Senator Eischer. I appreciate that. 

Do you know if agriculture has any history whatsoever of any 
large oil or fuel spills? 

Ms. McCarthy. I am not aware of any directly, but we certainly 
can get back to you. Senator. 

Senator Fischer. Thank you. Another question I have, again, we 
had the opportunity to visit earlier this week about that deterio- 
rating relationship between agriculture and the EPA. And farmers 
and ranchers have become increasingly frustrated with the bn- 
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reaucracy that doesn’t seem to understand the nature of our busi- 
ness or appreciate the pride that we take in our stewardship. 

So I would like to ask you about one recent example of EPA ac- 
tion that I think illustrates this problem that we have. And that 
was the release by EPA of the animal feeding operators personal 
information to environmental activist groups. Then the EPA is now 
asking for the information back. There is the perception out there 
that there is collusion between EPA and some of these activists. 
The Department of Homeland Security, they expressed explicit con- 
cern to the EPA about the creation of a national database about 
our animal feeding operations, because of the risk that it would im- 
pose on our food supply as a Nation. 

Would you commit to not developing, contracting for or imple- 
menting such a data base during your tenure, if you are confirmed? 

Ms. McCarthy. Senator, what I will commit to, because I am not 
familiar with this database, is to continue, I think, the path for- 
ward that Acting Administrator Perciasepe has taken, which is to 
get that information back and to follow up with Ranking Member 
Vitter and others who are concerned that we really improve the 
system at EPA. I know that there is great concern that that infor- 
mation went out. I understand that concern. And I would do every- 
thing I could to make sure that those errors are not repeated. 

Senator Fischer. Thank you. Because I do view this as a na- 
tional security concern as does Homeland Security. So thank you 
very much. 

Senator Boxer. Thank you very much. 

We will turn to Senator Merkley and then Senator Sessions. 

Senator Merkley. Thank you very much. Madam Chair. 

And thank you, Ms. McCarthy, for being here. I wanted to ad- 
dress biomass. I come from a part of the Country that has a lot of 
biomass. And thus I recall once in a meeting someone said to me, 
wouldn’t it be great if we just had something that would take car- 
bon dioxide out of the air? And I was able to respond and say, well, 
you will be glad to know we grow millions of those in Oregon. 

[Laughter.] 

Senator Merkley. I really do appreciate an important decision 
that was made under your direction for a 3-year deferral on bio- 
genic greenhouse gas emissions. This was related to the tailoring 
rule and the goal is to understand the difference between fossil 
fuels and biomass and to create a framework for analyzing that. 
That framework, my understanding is that has been completed and 
is being submitted to an independent scientific advisory board. And 
that the preliminary findings are that biogenic or biomass does 
have some carbon emissions related to transportation, et cetera. 
But because it takes carbon from the atmosphere and returns it to 
the atmosphere, the overall life cycle impacts are much, much 
lower. That is a very important thing to learn in terms of a sci- 
entific framework. 

The expiration of the deferral is fast approaching. We have 1 
year left on it. My goal is that we bring this scientific information 
to bear so we don’t put very different types of products into the 
same basket, if you will. Will you just share a comment? 

Ms. McCarthy. Senator, just to thank you for your leadership on 
this issue. I know it was a big concern of your State and others in 
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that area, as well as folks in the Northeast and down South that 
we recognize the difference of biogenic emissions and that we prop- 
erly study that and take a look at how we would account for that 
in any process moving forward. 

We got great advice from the Science Advisory Board, as we al- 
ways do when we put our studies out for peer review. We are look- 
ing forward to resolving this issue in a way that I think people will 
agree is thoughtful and appropriate. We need to do that quickly be- 
cause we have a July 2014 time line that is right in front of our 
heads. Senator, and we will work with you on it moving forward. 

Senator Merkley. Thank you. 

Second, I want to turn to the Portland Harbor superfund. This 
is a section of the Willamette River where a lot of industrial activ- 
ity took place, including a lot of shipbuilding during World War II. 
We are anxious to get through the planning and into the actual ef- 
forts to clean up the river. Complex combination of capping sedi- 
ments or removing sediments. So far, it has been years and years 
and years, decade plus counting of studies. I would like, I am hop- 
ing that you will bring the philosophy of at some point you have 
to actually get in there and do the work, not just keep spending 
money on more and more studies. 

Any thoughts on your part? 

Ms. McCarthy. Well, Senator, having worked at the State level 
for a long time, I know these issues are very difficult. I also know 
they are incredibly important. I have worked on issues related to 
the clean up of the Boston Harbor, the clean up of the New Bedford 
Harbor, clean ups in Long Island Sound, clean ups in the 
Housatonic. I understand the need to study, but I also understand 
the need to take action. People value these resources, and we need 
to make sure that we move from study to action. To the extent that 
we can work together on the Portland Harbor, I would really ap- 
preciate that and hopefully we can make some efforts moving for- 
ward, if I have the honor of being confirmed. 

Senator Merkley. We have a group of potentially responsible 
parties that have stepped forward to form a working group to work 
in close cooperation with EPA to try to get through the appropriate 
studies and get to the action. This minimizes costs and maximizes 
clean water. I hope the EPA will work very hard to utilize that 
close partnership. 

Ms. McCarthy. Thank you. Senator. 

Senator Merkley. Euel economy standards, thank you for your 
work on tailpipe pollution and increasing the mileage standards. I 
was struck by the numbers, that it will result in $8,000 in fuel sav- 
ings per vehicle, saving families $1.7 trillion at the pump. That is 
a lot of money spent in other places, a benefit to our American fam- 
ilies. 

This work then is one of those places where a higher quality of 
life for families, more money to spend elsewhere, cleaner air, the 
money spent elsewhere stimulates the economy. Seems like a win 
on all fronts. 

Ms. McCarthy. Well, and some of the best things, the best out- 
come is that the automobile industry is thriving again. 

Senator Merkley. Thank you. My time is expired. 

Senator Boxer. Thank you very much. 



380 


Senator Sessions. 

Senator Sessions. Thank you. Well, as I indicated, Ms. McCar- 
thy, the Environmental Protection Agency has extraordinary pow- 
ers over virtually every American. They have the power to impact 
our lives in ways that I don’t think Congress contemplated when 
they authorized this agency or contemplated when they passed the 
Clean Air Act. It is a serious problem that I hear all the time. I 
had a group of shopping center people in yesterday, that was one 
of their three or four top issues, EPA issues they felt was wrongly 
decided. It is across the board. 

So your nomination is important. I am going to submitting to you 
some 30 some questions for the record that deal with a lot of im- 
portant issues, how you think and how you will administer this 
agency. And I would expect that you will give us a candid reply. 
Will you do that? 

Ms. McCarthy. I absolutely will. And Senator, thank you for 
spending more than an hour with me yesterday. I know it was an 
incredibly busy day and we had a great conversation. 

Senator Sessions. It was a valuable exchange. We talked about 
a number of things. 

I would like for you to tell me, and tell this Committee and the 
American people, that you understand the seriousness of the regu- 
latory responsibilities that you have and that you will say no to 
anyone in the Administration, to political interests or the President 
himself if he is asking you to shortcut or to conduct regulatory pro- 
cedures and processes that you believe are not consistent with the 
highest standards of the EPA Administrator. 

Ms. McCarthy. Senator, I will abide by the highest standard 
that the law and the science asks me to do. We will be having good 
conversations to make sure that you hold me to that. 

Senator Sessions. That is good. I mentioned the brick company 
making those items that make Americans’ homes better and better. 
In 2005, Henry Brick spent $1.5 million on scrubbers, dry lime, ab- 
sorbers that would remove pollutants. And I am told they removed 
90 percent of the pollutants there. Other brick companies spent 
$100 million so far. But then an event occurred. Sierra Club filed 
a lawsuit, as many environmental groups do, challenging the EPA’s 
rule. In 2007, after the industry had come into compliance with 
EPA’s rule, a court invalidated that. 

Ms. McCarthy. That is correct. 

Senator Sessions. The EPA’s Air Office, under your leadership, 
entered a settlement agreement with Sierra Club establishing a 
much more ambitious schedule for finalizing new and more strin- 
gent Brick MACT rules. So under the proposed consent decree, 
EPA must propose a new Brick MACT rule by August of this year, 
and finalize it by July 2014. Is that correct? 

Ms. McCarthy. That is the current settlement schedule, I be- 
lieve, Senator. But I can get back to you. My memory may not be 
exact on that. 

Senator Sessions. So this could be a much more costly rule. It 
could add up to $8 million to Henry Brick, they say, hopefully not. 
So I will submit for the record letters from a series of brick compa- 
nies in my State that expressed real concern about that. 
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Ms. McCarthy. Senator, the only thing I can add is, I do know 
that this particular sector has a number of small businesses. In 
fact, I think most are small businesses. And we are going to have 
to be incredibly sensitive to the impact of any proposed rule, never 
mind the final, and go through the appropriate process to make 
sure we understand the implications on small business. 

Senator Sessions. It should, because you don’t want to just con- 
solidate every small business who can no longer compete. And then 
it clears the field for the megabusiness. 

Ms. McCarthy. Yes. 

Senator Sessions. Ms. McCarthy, in November President Obama 
stated “The temperature around the globe is increasing faster than 
was predicted even 10 years ago.” I thought that was curious, be- 
cause I had seen some data that indicated that that was not true, 
in fact, that it had been fairly flat. And certainly, so I wrote Ad- 
ministrator Jackson and asked her simply this, to provide the data 
supporting the President’s assertion along with “a chart of the ac- 
tual global average temperature increases since 1979 versus the 
latest IPCC predictions.” And you responded to that. But it didn’t 
respond to my question. 

You basically said, in February of this year, “There are multiple 
lines of evidence that clearly demonstrate that average global tem- 
peratures are rising.” So you didn’t provide any specific data relat- 
ing to the question I asked to the President’s statement. 

Ms. McCarthy. Senator, would you like me to take another shot 
at that? 

Senator Sessions. Would you? 

Senator Boxer. And if I could just say. Senator, I am adding 2 
minutes to your time, so you will get your 7. And if Senator 
Boozman wants his 7, he will get that as well. Go ahead. 

Senator Sessions. Thank you. Madam Chair. 

Ms. McCarthy. I am more than happy to take a look at that. 
Senator, and get back to you. 

Senator Sessions. Very good. I noticed a March 30th this year 
article in The Economist, a publication that supports anthropogenic 
climate change, stated: “Over the past 15 years, air temperatures 
at the Earth’s surface have been flat, while greenhouse gas emis- 
sions have continued to soar.” Do you dispute that? 

Ms. McCarthy. Actually I don’t know the study. Senator. But I 
also want to make sure that you don’t look at me as a climate sci- 
entist. I do rely on those that are. And I am more than happy to 
work with them in order to take a look at the study and get back 
to you, if that would be of interest. Senator. 

Senator Sessions. All I am saying, it makes sense to me, it al- 
ways has created some common-sensical idea that a blanket effect 
of CO 2 and other greenhouse gases might increase the tempera- 
ture. And we have seen some temperature increase over the years, 
over the century maybe. But it hasn’t been following the models. 
Much below the recent model, may we have a quick chart? The red 
line represents what the IPCC average of their models show. And 
the other lines show that it is not reaching that level. I hope the 
President will be accurate in his statements. 

Senator Boxer. Thank you. Senator Boozman, you get 7. And 
then Senator Vitter gets 5 and I get 5. And then you are done. 
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OK, go ahead. 

Senator Boozman. Thank you for being with us, Ms. McCarthy, 
so long. We do appreciate that. 

Ms. McCarthy. My honor. Senator. 

Senator Boozman. Don’t feel bad, in regard to instant messaging. 
To the embarrassment of my three daughters, I don’t have a clue 
either as to how to do that. 

Let me just ask you a few things that I think are real important. 
According to EPA and GAO, replacing a water infrastructure fund- 
ing shortfall of over $500 billion over the next two decades, which 
amounts to about $25 billion annually. Amazingly this doesn’t even 
take into account the hundreds of billions of compliance costs that 
are going through, that municipalities are facing, due to EPA’s ex- 
pansion of the Clean Water Act requirements, which sometimes are 
certainly right. Sometimes I think they are overly aggressive. 

But in our communities, the compliance costs are falling on rate- 
payers that have very little discretionary income. The communities 
are in trouble themselves. The increased cost disproportionately hit 
low income families and economically distressed communities. In 
response to this, a growing number of cities, groups like the U.S. 
Conference of Mayors, the National League of Cities, the National 
Association of Clean Water Agencies, have been seeldng increases 
in flexibility to prioritize Clean Water Act requirements and to de- 
velop longer compliance schedules to meet the increasingly complex 
requirements. 

I guess what I would ask is, so far the EPA is actually working 
to partner in these efforts to some extent. I guess my questions are, 
will you continue to support EPA’s integrated planning and permit- 
ting framework which is designed to maximize public utility flexi- 
bility in meeting the costly requirements of the Clean Water Act? 

Ms. McCarthy. Senator, I think you will find you have a very 
big friend in me. I worked for States and local communities, I un- 
derstand the stress that they are under and the need for us to be 
flexible, as well as support these efforts. 

Senator Boozman. And along with that, do you have plans to 
make perhaps the integrated planning even a more useful tool to 
utilities across the Country? 

Ms. McCarthy. If there is a way in which we can do that, I 
think that is the smartest thing available to us. 

Senator Boozman. The other thing that has come up is what we 
would like to do, through congressional action or whatever, is to ex- 
tend longer Clean Water Act permits. One of the things that we 
have got going on right now that really is impacting the economy 
in so many ways is you just don’t know what the future holds. So 
would you be willing to look at longer permit processing so we can 
have a longer period that the communities can plan? 

Ms. McCarthy. I wish I could tell you I knew enough about that 
issue to answer that firmly. But because I haven’t worked in this 
area, why don’t I go back and I will take a look at what flexibilities 
there are. If I am confirmed, I am more than happy to work with 
you on it. Senator. That would be great. 

Senator Boozman. Good. Thank you. 

One of the things that occurs, the EPA frequently issue proposed 
rule that really are complex and lengthy, often taking years with 
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the studies, gathering the information, large volumes and some- 
times thousands of facilities to be regulated. Frequently the EPA 
provides only 60 days for comments in regard to some of these pro- 
posed rules. That to me is a little bit on the short side. 

So I guess again, my question is, would you be willing to look at 
a longer period of time or to have somebody actually, I am sug- 
gesting 90 to 100 days, but I don’t really base that on anything. 
Sixty days to me is too long, 60 days just to read the stuff is prob- 
ably adequate. 

But really to look into the underlying stuff. Would you be willing 
to look at that? 

Ms. McCarthy. I am more than happy to look at that issue. 

Senator Boozman. Good. Thank you very much. 

The other thing is that, I am an optometrist by training. So I am 
familiar with the scientific world. The idea that we have taxpayer 
financed databases that we can use to conduct cost-benefit analysis 
by EPA or really by any other agency or really any other entity 
that is making these really difficult decisions that have tremendous 
impact, I don’t understand why all of that information isn’t being 
made public. I was at the White House yesterday, in the evening, 
and visited with the President with a group. I walked through the 
security without any problems, they don’t look at me because I am 
a United States Senator. But the idea that I can’t get the informa- 
tion that I need to see that the studies that you are doing, and 
again, I have a trust in the agency. We have oversight of the agen- 
cy. I just don’t understand that. 

Ms. McCarthy. Senator, the information that we have not been 
able to gather and share is information that is confidential. It re- 
lates to medical records and information that can trace back to spe- 
cific people. We are required to protect that as are the scientists. 

Having said that, if there is anything that we can do to build a 
more trusting relationship on these issues, I want you to feel more 
confident as time goes by that we are doing sciences we are sup- 
posed to do, that we are basing our decisions on the best science. 

Senator Boozman. But that can be redacted, as far as the people 
and that sort of thing. And again, you dumped out a bunch of infor- 
mation that you shouldn’t have dumped out that you acknowledge 
that you shouldn’t have dumped out with people’s names and all 
this kind of stuff. So again, we talk about transparency and this 
and that. I don’t know that there is any, in any other area of re- 
search, those things are taken care of, where you redact, you do 
this and that, names, things like that. But the basic science can be 
given. There is just no excuse for that. 

Ms. McCarthy. Senator, I am more than happy to work with 
you. If you think there are things that we are not doing, I know 
that the Administration is fully committed to transparency and I 
am personally. So we should sit down and if there is something we 
are doing to not get you data that you think should be available 
to you, we will take those steps. 

Senator Boozman. Good. Thank you very much. 

Senator Boxer. Thank you. Senator Vitter. 

Senator Vitter. Thank you. Madam Chair. Just to follow up on 
my colleague’s question, because as you know, that was one of our 
central points of these five, we have been very specific about what 
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we think you are not doing. I think John is exactly right. You can 
give us all of this data once it has been scrubbed of personal, iden- 
tifying information. That is exactly what we are asking for. That 
is absolutely possible. That has been asked for for years with re- 
gard to the key studies underlying your decisions. It has not been 
provided. So I just remake that request. I think we have been ex- 
tremely specific. 

On another point, there has been a lot of discussion about cost- 
benefit analysis. All of us think that is being done in an inadequate 
way under the law. Specifically, Section 321(a) of the Clean Air Act 
requires the EPA to conduct continuing evaluations of potential 
lost or shift of employment economy-wide. You have been the lead- 
er on some huge air regs in the last three and a half years. Has 
a Section 321(a) analysis ever been done? 

Ms. McCarthy. It has been done by the agency, yes, not on those 
particular rules. 

Senator Vitter. On those huge rules, I mean, what I am talking 
about that you have led on. Utility MACT, et cetera, ongoing, big- 
gest impacts in history. Has a 321(a) analysis been done on that? 

Ms. McCarthy. Senator, I should be clear, the whole economy 
analysis wasn’t done on a Clean Air Act rule. It was done on a larg- 
er analysis that the agency undertook. So let me answer your ques- 
tion. When we did those particular rules, we did, we followed the 
directives that we are allowed to follow. We used modeling avail- 
able to us, the most appropriate we had available. We used all of 
the data available to us, we believe we did it in a robust way and 
made that transparent. It went through a public comment process. 

To the extent that we could define the economic consequences of 
those rules using the best modeling available, we believe we did 
that. Senator. But if there are other things that we are not doing 
that you think we should be doing, I am more than willing to ex- 
plore that. 

Senator Vitter. So 321(a) analysis was not done in those cases? 

Ms. McCarthy. That is correct. 

Senator Vitter. I think that is required and appropriate. 

The analysis that was done, for instance, did it take account of 
the negative impact of increased energy costs economy-wide? 

Ms. McCarthy. It looked at energy, expected energy costs, it 
looked at expected job, either growth or loss. 

Senator Vitter. So it specifically quantified expected energy cost 
increases and measured those impacts economy-wide? 

Ms. McCarthy. Senator, I am probably not well positioned to an- 
swer these questions. But I am more than happy to do that fol- 
lowing the meeting, and we can walk through those issues. 

Senator Vitter. This is a huge body of your work. It is a pretty 
fundamental question. We have these big regs. Are we measuring 
spikes in energy costs? That would be a big factor. My under- 
standing is, that was not done on an economy-wide basis. That 
seems to me it is a glaring omission. 

Let me move on to another big concern of ours, which is No. 5 
in our list, which is the sue and settle practice. We all have the 
concern that in some cases, EPA is sued by outside left-wing envi- 
ronmental groups. The group and the EPA are the only two parties 
in the lawsuit. You come up with a settlement and the truly im- 
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pacted parties never have a seat at the table. Never get input, 
never say boo. 

We asked you to change that practice and so far you haven’t 
agreed to that full request. Shouldn’t an affected group like the 
States, for instance, on the regional haze issue, shouldn’t they have 
a seat at the table? Shouldn’t they know any proposed settlement? 
Shouldn’t they have input into that? 

Ms. McCarthy. Senator, what I can speak to is how we practice 
it under the Clean Air Act. The Clean Air Act actually does require 
public comment on settlement agreements. It does offer an oppor- 
tunity for that comment. There are many additional opportunities 
beyond that. 

Senator Vitter. Is that before or after the agreement has been 
made. 

Ms. McCarthy. It is before the agreement is finalized. And 
States and others can comment and do comment on that. And we 
do that take that into consideration. 

Senator Vitter. So the agreement has been agreed to by the 
EPA, not finalized. 

Ms. McCarthy. Actually the agreement is reached with the EPA 
and the Department of Justice. And we put that draft agreement 
out, our proposed agreement out for public comment. 

Senator Vitter. Have you ever changed agreements based on 
comment? 

Ms. McCarthy. I can’t answer that question. Senator. I don’t 
know the full history of the agency. 

Senator Vitter. Was regional haze changed in every way when 
the States say, time out, we are supposed to be the primary player 
on the regional haze issue under the statute? 

Ms. McCarthy. We worked very closely with States on regional 
haze issues, and we worked hard to make it a State implementa- 
tion plan to the extent that we can. 

Senator Vitter. Have you responded to their EOIA requests on 
regional haze? 

Ms. McCarthy. I am not sure what specific one you are talking 
about, but I can certainly get back to you. Senator, and find out. 

Senator Vitter. OK. I would like that for the record. Thank you. 

Ms. McCarthy. Thank you. 

Senator Boxer. Assistant Administrator McCarthy, does the 
EPA use peer-reviewed science when crafting Clean Air rules? And 
does the agency analyze the impacts of these rules, including on af- 
fected industries using widely accepted economic models? 

Ms. McCarthy. That is how we do our business. Senator, yes. 

Senator Boxer. Does the Office of Management and Budget also 
review the agency’s analysis to ensure it meets legal requirement 
and official guidelines? 

Ms. McCarthy. We do. 

Senator Boxer. And does the public, including regulated indus- 
try, also get to review and comment on these rule and point out 
anything that they perceive as a problem? 

Ms. McCarthy. Yes, they do. Chairman. 

Senator Boxer. And I want to place in the record this letter that 
was waved around by one of our Senators, Barrasso, and he said, 
oh, you were told of the EPA to use your name, don’t use a false 
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name. First of all, here it is. Guess what. It is a letter, it is going 
in the record, without objection. 

[The referenced information follows:] 
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Sub;ed. MRMP Alert: Do not use outside email systems to induct agency business 
Sent by. Katherine Rutsaia 



The Tip of the Month and NRMP Alerts are archived at; intranet.Gpa.gov/records/ 
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NRMP Alert: Do not use outside email systems to conduct agency business 

This is a reminder to all EPA Employees that EPA prohibits the use of non-EPA E-Mail 
Systems when conducting Agency business. 

This guidance is stated In Agency Records Training, New Employee Orientations and 
Briefings for Senior Agency Officials. In addition, this guidance is available on the Agency 
intranet and internet Web sites under Frequently Asked Questions about E-Mail and 
Records. 


The answer to the specific question, "Can I use a non-EPA account to send or receive EPA e- 
mait?" states the following: 

No, do not use any outside e-mail system to conduct official Agency business. If, 
during an emergency, you use a non-EPA e-mail system, you are responsible for 
ensuring that any e-mail records and attachments are saved in your office's 
recordkeeping system. 


Visit the EPA Records Website for a full list of 
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Sent on behalf of John B. Ellis, Agency Records Officer 

U.S. EPA National Records Management Program 

Help Desk: 202-566-1494 
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Senator BoxER.The reason the letter was written, and it is an in- 
ternal EPA letter, is because under Stephen Johnson, there was de- 
struction of hundreds on hundreds of emails. So it started an inves- 
tigation into what the heck happened to these emails. And as they 
went through them and they were destroyed automatically every 
90 days, and the Johnson people said, well, we printed up anything 
we thought was important and destroyed the rest. 

That is the genesis of this whole darned thing. So if this is where 
my Republican friends want to go, bless their hearts, we are ready. 
Because this whole issue is a non-issue in terms of this EPA now. 
So let’s get that clear. 

Gina, I want to say to you how much I admire you, how much 
I thank you on behalf of my children and my grandchildren for 
your years of bipartisan service to our Nation. The work you have 
done already is a legacy. I just hope and pray that my colleague 
will give you this opportunity to continue to serve. I think you have 
proven here today that you are in this for the right reasons. 

I also, since I am thanking you, I want to thank your husband 
and I want to thank your kids. It is a sacrifice. It is a balance. And 
I want to thank them so much, because I know they are very proud 
of the work you do. 

So in conclusion, I would hope that we can move this nomination 
swiftly. I certainly will work with Senator Vitter and all my col- 
leagues to try and mark this up as soon as possible. I can’t an- 
nounce that we have an agreed-upon date, but I am very hopeful 
we will have one soon. And I would ask if you would agree to take 
the oath in this case. If you would raise your right hand. 

Do you agree, if confirmed, to appear before this Committee or 
designated members of this Committee and other appropriate com- 
mittees of the Congress and provide information, subject to appro- 
priate and necessary security protection, with respect to your re- 
sponsibilities? 

Ms. McCarthy. I do. Chairman. 

Senator Boxer. And do you agree to ensure that testimony, brief- 
ings, documents and electronic and other forms of communication 
are provided to this Committee and its staff and other appropriate 
committees in a timely manner? 

Ms. McCarthy. I do. 

Senator Boxer. And Assistant Administrator McCarthy, do you 
know of any matters which you may or may not have disclosed that 
might place you in any conflict of interest if you are confirmed? 

Ms. McCarthy. I do not. Chairman. 

Senator Boxer. With those answers, we thank you for your serv- 
ice. We thank you for being with us today. We thank your staff, 
we thank your family. In advance, I thank my colleagues for work- 
ing with me to make sure this goes smoothly. We stand adjourned. 

[Whereupon, at 1:34 p.m., the Committee was adjourned.] 

[Additional statements submitted for the record follow:] 

Statement of Hon. Frank R. Lautenberg, 

U.S. Senator from the State of New Jersey 

Madam Chairman, our Nation faces significant environmental and public health 
challenges, and to meet them, we need a strong leader at the EPA who will make 
protecting public health a top priority. We need a leader who will not rest until 



389 


every community is free of poisons that threaten our families or until every child 
has clean air to breathe and clean water to drink. 

In Gina McCarthy, the President has made a great choice for EPA Administrator. 
He has nominated a strong, well-qualified candidate, and her nomination represents 
an opportunity to make great progress on crucial environmental issues. She brings 
immense experience at both the Federal and State levels, under both Democratic 
and Republican administrations, and the Senate should confirm her without delay. 

During her time at the EPA, she has led the Office of Air and Radiation as the 
Assistant Administrator and done incredible work to protect our families and chil- 
dren from air pollution. Among her accomplishments in that leadership role are: his- 
toric clean air standards for power plants, landmark auto pollution standards, and 
many other actions to protect public health and keep pollution out of the air we 
breathe. Together, these standards will prevent asthma attacks, heart attacks, res- 
piratory diseases, and even premature deaths. 

As Assistant Administrator, Ms. McCarthy not only fulfilled EPA’s mission to pro- 
tect public health and the environment, she also listened to concerns from industry. 
States, and numerous other stakeholders to ensure that EPA’s decisions were fair, 
science-based, and transparent. I am confident that the same approach will guide 
her as Administrator. 

As we move forward, it is important to address the crucial challenges the EPA — 
and its new Administrator — must move decisively to meet, such as reforming the 
Toxic Substances Control Act (TSCA), tackling climate change, ensuring clean air 
and clean water, and cleaning up toxic sites across the country. 

One of my top priorities is reforming America’s broken toxic chemical laws. These 
laws have not been significantly updated since their original passage in 1976. That’s 
more than 35 years ago. As a result, EPA has limited authority to test and han toxic 
chemicals to protect the public and ensure that dangerous chemicals — some of which 
can cause cancer — aren’t in the everyday products found in our homes. 

Yesterday, I introduced the “Safe Chemicals Act” along with Senator Gillibrand 
and 27 other cosponsors. This bill would reform TSCA and ensure that the EPA has 
the tools it needs to protect families from toxic chemicals. And as we work for its 
passage this Congress, we need a strong EPA Administrator to help move the fight 
forward. 

The next EPA Administrator will also play an important role in our battle against 
climate change. We have a real opportunity to slow climate change, but it will only 
be possible if the EPA exercises its authority to set global warming pollution stand- 
ards. Our next EPA Administrator must take this role and responsibility seriously, 
which Gina McCarthy does. In New Jersey, Superstorm Sandy served as a painful 
reminder that climate change is a force that directly threatens the well-being of our 
residents and communities. 

Acting to rid our atmosphere of global warming pollutants can also work hand in 
hand with ensuring that all Americans have clean air to breathe and clean water 
to drink. The EPA’s recent standards for smog, auto pollution, and mercury — which 
is brain poison — will be critical to cleaning up our environment, but we must remain 
vigilant as we continue to improve the quality of our water and air. 

Last, our next EPA Administrator must be dedicated to cleaning up our toxic leg- 
acy. I’m proud to have authored the “Toxic Community Right-to-Know Act,” which 
created the Toxic Release Inventory and gives families the right to know when they 
are at risk of toxic pollution in their neighborhood. But we must do more. Right 
now, in too many communities children grow up exposed to chemicals and other pol- 
lutants that will permanently stunt their growth, diminishing their futures before 
they’ve even entered a classroom. 

On all of these issues, former EPA Administrator Lisa Jackson has been a great 
ally and a strong leader. And I know that there is no one better than Gina McCar- 
thy to carry on our important shared work. 

I look forward to supporting Gina McCarthy’s nomination to be the next Adminis- 
trator of the Environmental Protection Agency, and I strongly urge my colleagues 
to do the same. 


Statement of Hon. Mike Crapo, 

U.S. Senator from the State of Idaho 

Thank you, Gina McCarthy, for being here with us today to discuss your nomina- 
tion and for your willingness to serve. There is no doubt that the agency faces con- 
siderable challenges. 

Having served as Assistant Administrator since 2009, no one on this committee 
needs to explain to you the unique challenges that come with running the EPA. 
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In fact, in a letter Republicans on this committee recently sent to you on your 
nomination, we outline several critical issues we have with the agency in relation 
to transparency in rulemakings and scientific review. We all look forward to your 
prompt response to that letter as we continue to review your nomination. 

To be sure, there is not an agency that I hear more about from Idahoans in a 
negative way than the EPA. I continue to receive the input of Idahoans about the 
impacts of EPA’s regulations on family farms, ranches and businesses. 

The EPA has become synonymous with overly burdensome regulation, bureau- 
cratic paralysis and economic decline. In fact, the EPA leads other Federal agencies 
with the most regulatory actions currently under review. 

Business owners know to plan for change. In our evolving, global economy, they 
understand that there will be ups and downs due to market and policy changes. 
They understand that operating a business, whether it is a ranch, farm or retail 
store, involves risks. However, they should be able to expect that our Government 
will not pursue Federal policies when the benefits do not outweigh the costs. 

Unfortunately, there are too many examples of Federal regulations that make it 
harder to do business and maintain jobs while providing little benefit to their in- 
tended purposes. And that is just on the business side of the spectrum. 

To individuals, the EPA is often associated with loss of property rights, constraint 
of Federal freedoms and an ever-increasing financial burden to comply with rules 
promulgated by faraway officials on local communities. 

As a lawmaker, parent and active community member, I have had the great op- 
portunity to see the Federal Government and local stakeholders work together to 
find solutions based on collaboration, trust and ultimately compromise for the great- 
er good of the group. 

Despite my nearly two decades of efforts at collaborative problem-solving, I find 
myself confounded by the morass and multitude of problems confronting the EPA. 

As we survey the most contentious debates in the West over resource and land 
management, we see States, counties, local governments and concerned citizens 
coming together to find solutions. It is difficult for me to understand why such 
achievements are so absent with the EPA. 

Should you be confirmed, I will look to you to begin a new chapter with the EPA — 
one that sees the agency as part of a community, looking for solutions, working with 
community and property owners — not focusing on enforcement actions and heavy- 
handed penalties. 

I am interested in an EPA that builds trust and does not break down morale, an 
agency looking for solutions, not a behemoth extracting payments, and an agency 
ready for reform, to join the Federal family of agencies working with and not 
against its citizens. 

To provide an example, the EPA’s Brownfields Program is a step in the right di- 
rection, as it enables working with property owners and communities to clean con- 
taminated sites to enable business and job growth. I recently co-sponsored bi-par- 
tisan legislation with colleagues on this committee to reauthorize the program. 

As you have often said, Ms. McCarthy, you are passionate about supporting the 
disenfranchised, the middle and working classes. I could not agree more. However, 
I will carefully evaluate your answers today to see how that commitment can usher 
in to a new EPA. 

Not an agency competing with the IRS for most feared Federal agencies. One that 
works with communities and citizens to provide environmental benefit, not at the 
expense, but at the collective benefit of the citizens it serves. 

I expect you to work closer with communities and local governments. 

It is my hope that the new EPA leadership will not seek to administratively ex- 
pand its regulatory umbrella, but rather carry out its responsibilities within the 
confines of congressional intent. 

While I support ensuring that science, research and other tools are available to 
leave our air, water and soil better than we found them for future generations, 
layering on more regulations, bur3dng American businesses in more paperwork and 
imposing overwhelming penalties are not the best means to achieve this goal. Rath- 
er, working with property owners and communities to help implement needed 
changes is far more productive. 

Again, thank you for the opportunity to discuss your nomination and the direction 
of the agency. 

[Additional material submitted for the record follows:] 
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(©ffitE of tf)c SttornEp (genEral 

l^astjmcfton, J3X. 20530 
March 19,2009 


MEMORANDUM FOR HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES 
FROM; ATTORNEY general 

SUBJECTT TTie Freedom of Information Act fFOlAI 

The Freedom of Information Act (FOIA), 5 U.S.C. § 552, reflects our nation’s 
fundamental commitment to open government. This memorandum is meant to underscore that 
commitment and to ensure that it is realized in practice, 

A Presumption of Openness 

As President Obama instructed in his Januar>' 21 FOLA .Memorandum, “The Freedom of 
Information .Act should be administered with a clear presumption: In the face of doubt, openness 
prevails,” This presumption has two important implications. 

First, an agency should not withhold information simply because it may do so legally. 

I strongly encourage agencies to make discretionaiy' disclosures of information. An agency 
should not withhold records merely because it can demonstrate, as a technical matter, that the 
records fall within the scope of a FOIA exemption. 

Second, whenever an agency determines that it cannot make full disclosure of a requested 
record, it must consider whether it can make partial disclosure. Agencies should always be 
mindful that the FOIA requires them to take reasonable steps to segregate and release nonexempt 
information. Even if some parts of a record must be withheld, other parts either may not be 
covered by a statutory exemption, or may be covered only in a technical sense unrelated to the 
actual impact of disclosure. 

At the same time, the disclosure obligation under the FOIA is not absolute. Tlie Act 
provides exemptions to protect, for example, national security, personal privacy, privileged 
records, and law enforcement interests. But as the President stated in his memorandum, “The 
Government should not keep information confidential merely because public officials might be 
embarrassed by disclosure, because errors and failures might be revealed, or because of 
speculative or abstract fears.” 

Pursuant to the President’s directive that I issue new' FOIA guidelines, 1 hereby rescind 
the Attorney General’s FOIA Memorandum of October 12, 2001, which stated that the 
Department of Justice would defend decisions to withhold records “unless they lack a sound 
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Memorandum for Heads of Executive Departments and Agencies Page 2 

Subject: The Freedom of Infonnation Act 


legal basis or present an unwarranted risk of adverse impact on the ability of other agencies to 
protect other important records." 

Instead, the Department of Justice will defend a denial of a FOIA request only if (1) the 
agency reasonably foresees that disclosure would harm an interest protected by one of the 
statutory exemptions, or (2) disclosure is prohibited by law. With regard to litigation pending on 
the dale of the issuance of this memorandum, this guidance should be taken into account and 
applied if practicable when, in the judgment of the Department of Justice lawyers handling the 
matter and the relevant agency defendants, there is a substantial likelihood that application of the 
guidance would result in a material disclosure of additional information. 

FO!A I s Everyone's Responsibility 

Application of the proper di.sc!osure standard is only one part of ensuring transparency. 
Open government requires not just a presumption of disclosure but also an efiective system for 
responding to FOIA requests. Each agency miusi be fully accountable for its administration of the 
FOIA. 


1 would like to emphasize that responsibility for effective FOIA administration belongs to 
all of us— it is not merely a task assigned to an agency’s FOIA staff. We all must do our part to 
ensure open government. In recent reports to the Attorney General, agencies have noted that 
competing agency priorities and insufficient technological support have hindered their ability to 
implement ftilly the FOIA Improvement Plans that they prepared pursuant to Executive Order 
13392 of December 14, 2005. To improve FOIA performance, agencies must address the key 
roles played by a broad spectrum of agency personnel who work with agency FOIA professionals 
in responding to requests. 

Improving FOIA performance requires the active participation of agency Chief FOIA 
Officers. Each agency is required by law to designate a senior official at the Assistant Secretary 
level or its equivalent who has direct responsibility for ensuring that the agency elTiciently and 
appropriately complies with the FO!,'^. That olTicial must recommend adjustments to agency 
practices, personnel, and funding as may be necessary. 

Equally important, of course, are the FOIA professionals in the agency who directly 
interact with FOIA requesters and are responsible for the day-to-day implementation of the Act. 

I ask that you transmit this memorandum to ail such personnel. Those professionals deserve the 
full support of the agency’s Chief FOIA Oflicer to ensure that they have the tools tliey need to 
respond promptly and efficiently to FOIA requests, FOIA professionals should be mindful of 
their obligation to work “in a spirit of cooperation” with FOI.A requesters, as President Obama 
has directed. Unnecessary bureaucratic hurdles have no place in the “new era of open 
Government” that the President has proclaimed. 
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Subject: The Freedom of rnformalion Act 


Working Proactively and Promptly 


Open government requires agencies to work proactively and respond to requests 
promptly. The President’s memorandum instructs agencies to “use modem technology' to inform 
citizens what is known and done by their Government.” Accordingly, agencies should readily 
and systematically post information online in advance of any public request. Providing more 
infonnation online reduces the need for individualized requests and may help reduce existing 
backlogs. When information not previously disclosed is requested, agencies shoiJd make it a 
priority' to respond in a timely manner. Timely disclosure of information is an essentia] 
component of transparency. Long delays should not be viewed as an inevitable and 
insurmountable consequence of high demand. 


In that regard, I would like to remind you of a new requirement that went into effect on 
December 31, 2008, pursuant to Section 7 of the OPEN Government Act of 2007, Pub. L. 

No. 1 10-1 75. For all requests filed on or after that date, agencies must assign an individualized 
tracking number to requests that will take longer than ten days to process, and provide that 
tracking number to the requester. In addition, agencies must establish a telephone line or Internet 
service that requesters can use to inquire about the status of their requests using the request’s 
assigned tracking number, including the date on which the agency received the request and an 
estimated date on W'hich the agency will complete action on the request. Further information on 
these requirements is available on the Department of Justice’s website at 


***** 


Agency Chief FOIA Officers should review all aspects of their agencies’ FOIA 
administration, with particular focus on the concerns highlighted in this memorandum, and report 
to the Department of Justice each year on the steps that have been taken to improve FOIA 
operations and facilitate information disclosure at their agencies. The Department of Justice’s 
Office of Information Policy (OIP) will offer specific guidance on the content and timing of such 
reports. 


1 encourage agencies to take advantage of Department of Justice FOIA resources. OIP 
will provide training and additional guidance on implementing these guidelines. In addition, 
agencies should feel fi-ee to consult with OIP when making difficult FOIA decisions. With 
regard to specific FOIA litigation, agencies should consult with the relevant Civil Division, Tax 
Division, or U.S. Anomey’s Office lawyer assigned to the case. 

This memorandum is not intended to, and does not, create any right or benefit, 
substantive or procedural, enforceable at law or equity by any party against the United Stales, its 
departments, agencies, instrumentalities or entities, its officers, employees, agents, or any other 
person. 
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Freedom of Wormalion Act I The Ffouse 


Scarc.t' While House .gov 


Freedom of Information Act 

MeuOKiWDUMFOR THE HEADS OP EXECUTIVE DEPfVtTMENTS AND 
AGENCIES 

SuyjfciCT' fTOBdorn of Iritoitni'lion M 

Ademccrac/fequifes aceoiinlatiility, ane accouniiiBifity requites 
Iransparency. As Justice Louis Branaeis wrote, ''sue.'ighlis said to bo Sie best of 
ciismtectants." in ouraemocracy, itio FfOGdorn of inform ation/t! (FQIA). which 
pneouragas accotinlabilily tiirciiyh Iranstiarency, is Pie most prominent 
eiqjtession ola profound naiional conimilmoni to ensuring an 
open Gpvcrnmom. AlSte heait of that commitment is the idea that accountabitity 
is in the inierest otthe Goscmmenl arid the citizenry aliXe. 

The Freedom u( Information Acl should be adminislered with a 
ciear prosumptron: In the face of doubt, oponness preisiils.Tho GowirnmcM 
shouid not iieep irformeSon conSdential merely ba&ause public olSciats might 
be embarrassed liydisdosute. because errors and failures miob!t>e rowsalwd, 
<ir because of speculatiua or abslrocKcnrs. Nondisclosure should never 
be based on an ePod to proiecuhe personal inlerests oIGovornme.nl officials at 
Ihe e«pense of those they are supposed to serve. In responding to requests 
under tho FOtA Mocupve branch agencies (aganeiesS should actorompayand 
in a spirit of coopera lien, recogniang that such agonwes aro servonts of 
the public. 

AJi agencies should adopts pres umplion in (awr ofdisciosuro. tnordertorenew 
IhofrcotTUTiilmont to tho principles ombodiodin FOlA. and to usher in a new era 
of open Gowminenl. The presumption of disclosure should be applied to all 
'oisions involving FOIA 

Tho presumption of disclosure also means that agencies shouic take ntinmat'^ 
steps to make intormction public. They shouid not wad tor specific requests from 
tho public. AJI agenoos should use modem technoiogytoirrform citizens about 
what is known and done bylhev Govommeni. Disclosure should be timoiy. 

I direct tho AjiornoyGenoraf to Issue new guidelines gowning toe FOiAto the 
hsacia ofowcutive departments and agencies, reafRrmtrKj Uiocommiirnoniio 
ancouhtabllityynd Iranspatnncy, and to publish such guidelines in tlie Merol 
ft«!<?fjfcr-. In doing so, the ATornay General should review fOlA reports produced 
by Ihe agencies undor Esiculivu Order t3392of December 14,2005. 1 also 
diroci the Director of Ihe OfttCBCfMsnagsmsntsnd Budget to update guidance to 
Ihe agencies to Incrsase one! improv* intormalion tfissoiriinBlion to toe public. 
Including through the use ofnewtnehnoiogies, and to publish such guidance in 
moFcdtfkU/ ff«^/5rer 

This rnsmorendum doss notefoatoanyTightorbenefiLsuOstBnHveor 
procedural, ontorceabla at taw or in equity by any party agamsi the United SUtos 
ILs depanmenu. agencies, or enliKes. its officers, employees, or agents, or any 
Dthair person 

The Director of toe Office of Ivtanagsmentantl Budge*, is hefebyautoorized and 
dirooiod to publish this memorandiim in X'nafecliral Register. 


BAAACK OeA?.W 


En a-vpaScF ^ Acces 


■ H rr i: 

tbilily i C^yri^lft 


lOl.SK { (>V 

imsmian S Prtvacy Policy ‘ Coniivci 


USA.gev . tleyeInpeiS t Apply tot a Job 


wAv.v.tiilfthouse.govflhe_press_office'FreedorTiQf!nformaliQrvAct 
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Transparency and Open GcMernmsnt; TheMsle House 


Ct‘! !;tT\ sil lipd.iri's Conutf 


Honn' • Tmiinptin-in.'ti {snd Opvn G’oi.'t’! 


Search Vj^iitpHouso.gcv Starch 


Transparency and Open Government 

McmoratKiutn for the Hoads of Departments and Agencies 

SUBJECT; Transparency and Opan Government 

fAyAJministrshon is comnilHed to creating an unprecodonted le\©l of openness 
in Govornmem. Wewiti work logetbar to ensure 9 iq piiblictrustarvJestBSliSha 
system of tansparency, public particlpaton. and collaboration. Openness wBl 
stronglhen our democracy and promote etfciencyand eflecti\eness in 
Gowimment. 

CovernmontshouWbo transparent, Tronsparencypromotoa accountabitityand 
pro\4dss In.'ormaiion tar ciliznns about whatHisir Govern man! is doing, 
tnta.'matun molntalned by the Fedoral Go-vemmentis a naSonai asset. My 
^ministration will take appropriate acSon, consistent with law and policy, 
ig disclose informabon rapidly tit forms ihatltie public can rcaditv find and 
use. ExecuSve departments ant} ogoncies should harness new technologies to 
pul tarormQiion about their operations and decisions online end readily available 
to the public, Exocutiva duparimenis and agencies should ^so solicit public 
feodbacJtfoldenljfyihformabon ofgrealest use to the public. 

Government should be participatory. Public engagement et'hBftCcs lha 
Govemmanl's effecti\«noss and impro-ies the duaiilyofita 
dedsiohs. Knowledge is widely nisporsed in society, and public oBcUils benefit 
'm ria\tns access to thatdlspersod knowledge. Exooudve depenmencs 
•dagonciee should offer Americans increased opportunitios to participate in 
policymaking and ho provide their Go\«rr>ment with the benefits of their collective 
oi^enise end Information. Executive deparlmsnts and agencies should also 
solicit public input on how wo cart increase arid improve opporhjnllies for public 
parficipntlon In Guvernment. 

Oovernmonl should be collaborative. CcItaboratiQn acti'^iy engages 
Amoflcaits Iniha work of their GoNefnmonl,Sx8Cuii«dopartmems and agoncies 
should USB innovelive tn<Hs, methods, and syslems to cooparateemong 
IhemselvBS, across oU levels of Gowmtnant, srtfl wHh nonprofit 
organIzsUons, businesses, and individuals in (ha private sector. E>»cut)<ie 
dopartments and agencies should soiieiipubilcfoecbacN toasaess and 
improve IhoIr level of coitaboryPon and to Identify rtew opportunities for 
cooperal'on. 

I direct the Chief Technology CfficoMn coorainatioh with the Oireefw ofihe Ofilco 
ofMonagemantand Budget fOMBlartd me Administrator of General Services, to 
coordinate the devetupmontbyepproprlnto execvfiw; departmenis and agencies. 
wiUvin 120 days.ofrecommetvdaSions for an Open GovernmenlDirecdve.lobe 
Issued by iho Director of OMO. foal instructs executive departments and 
agertcias to lake specific actions implemendng Iho prinoples sol forth in this 
memorandum. The tndepanueni ogenotes should eompfyvvlih the Open 
GovvjrrmonlOlrBClive, 

This memorandum is not intended to. snd does not, create anyrighfer oenoftf. 
substantive or procedural, cnfomeabla a! law or in equity by a party against the 
United States, its departmarts, agoncle.s, or endlies. its officers, employees.' 
or agents , or any other perron. 

lis memorandum Shall bo published in the Fooerat Register. 

BARACK OBMW 


'r E H O U S K . ( ; O V 


vwvAvvtiitehouso.gosffhejjress^officBTrarisparericyDrydOfxsriGoverrnBrrt 
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i 'roni: Mes-sage from the Administrator 
To: Ail EPA Employees 

Date: 04/23/2009 01:48 PM 
SubjccfTransparency in EPA’s Operations 


Visit the Agency's Intranet for More Information 


All Hands Email-Archive 


This messatre is being sent to all EPA Isniplovees. 
Please do not reply to this mass inailint?.. 


MEMORANDUM 

SUBJECT: Transparency in EPA's Operations 

FROM; Lisa P. Jackson 
Administrator 

TO: All EPA Employees 

In my testimony before the Senate Committee on Environment and Public Works and in my 
January 23, 2009, memorandum to ail employees, I expre.ssed my commitment to uphold the 
values of transparency and openness in conducting EPA operations. President Obama recently 
said in a memorandum to agency heads: “Transparency promotes accountability and provides 
information for citizens about what their Government is doing. Information maintained by the 
Federal Government is a national asset.” i am asking each one of you to help me ensure EPA 
operates in full compliance with this principle. 

The success of our environmental efforts depends on earning and maintaining the trust of the 
public we serve. The American people will not trust us to protect their health or their 
environment if they do not trust us to be transparent and inclusive in our decision-making. To 
earn this trust, we must conduct business with the public openly and fairly. 

In 1983, then-Administrator William Ruckelshaus promised that under his leadership, EPA 
would operate “in a fishbowl.” I wish to reaffirm this commitment and take the opportunity to 
provide guidelines about how we will ensure transparency in our interactions with ail members 
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of the public. These guidelines are intended to maintain the fairness and openness of our 
operations and thus strengthen public confidence in our decisions. 1 am relying on EPA 
employees to use their good judgment to conduct themselves with the openness and integrity that 
alone can guarantee public trust in EPA. 

General Principles 

In all its programs, EPA will provide for the fullest possible public participation in decision- 
making. This requires not only that EPA remain open and accessible to those representing all 
points of view, but also that EPA offices responsible for decisions take affirmative steps to solicit 
the views of those who will be affected by these decisions. This includes communities of color, 
Native Americans, people disproportionately impacted by pollution, small businesses, cities and 
towns working to meet their environmental responsibilities, and others who have been 
historically underrepresented in EPA decision-making. EPA will not accord privileged status to 
any special interest, nor will it accept any recommendation or proposal without careful, critical, 
and independent examination. 

Appointment Calendars 

To keep the public fully informed of my contacts with interested persons, 1 have directed that 
a working copy of my appointment calendar, showing meetings with members of the public, be 
provided to the EPA Office of Public Affairs, where it will be available to the public each day on 
the EPA Web site. 1 also direct other senior Agency officials, including the Deputy 
Administrator, the Assistant Administrators, and the Regional Administrators, to make their 
working appointment calendars available to the public in a similar fashion. 

Freedom of Information Act Policy 


As President Obama has stated, the Freedom of Information Act should be administered with 
a clear presumption that openness prevails. All Agency personnel should ensure that this 
principle of openness is applied to the extent possible when responding to a FOIA request. 
Managers should give their staffs and the Agency’s FOIA professionals the support needed to 
satisfy FOlA’s transparency requirement in as timely and efficient a manner as possible. In 
accordance with guidance issued by Attorney General Holder on March 19. 2009, EPA offices 
should exercise their discretion in favor of disclosing documents whenever possible under the 
FOIA. Offices should assert an exemption to disclosure only where the Agency reasonably 
foresees that disclosure would harm an interest protected by an exemption or disclosure is 
prohibited by law. Offices should also take steps to make information public on the Agency’s 
Web site without waiting for a request from the public to do so. More detailed FOIA 
implementation procedures will be provided in the near future to assist you in carrying out this 
important government responsibility. 

Because EPA is a public regulatory agency and employer to about 18,000 employees, EPA 
staff may come into possession of certain information that may need to be protected from 
disclosure under FOIA, including certain contract or business data, trade secrets, or personal 
privacy information. Although the Agency’s business is to be conducted in an open and 
accountable manner, we mu.st also ensure that information entitled to special protection is 
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handled with the utmost care and in full compliance with all applicable laws and regulations. 
Questions about whether special protections apply to certain information should be directed to 
the Office of General Counsel’s General Law Office. 

Rulemaking Proceedings 

Much of EPA’s business is conducted through rulemaking. It is crucial that we apply the 
principles of transparency and openness to the rulemaking process. This can only occur if EPA 
clearly explains the basis for its decisions and the information considered by the Agency appears 
in the rulemaking record. Therefore, each EPA employee should ensure that all written 
comments regarding a proposed rule received from members of the public, including regulated 
entities and interested parties, are entered into the rulemaking docket. 

Robust dialogue with the public enhances the quality of our decisions. EPA offices 
conducting rulemaking are therefore encouraged to reach out as broadly as possible for the views 
of interested parties. However, while EPA may and often should meet with groups and 
individuals, we should attempt, to the maximum extent practicable, to provide all interested 
persons with equal access to EPA. In addition, it is essential to ensure that the public receives 
timely notice, as far as practicable, of information or views that have influenced EPA’s 
decisions. This means that EPA employees must summarize in writing and place in the 
rulemaking docket any oral communication during a meeting or telephone discussion with a 
member of the public or an interested group that contains significant new factual information 
regarding a proposed rule. 

Questions about how to handle comments and other communications regarding a proposed 
rule should be directed to the appropriate program office personnel, attorneys in the Office of 
General Counsel, or regional staff working on the specific rulemaking. 

I am committed to fulfilling President Obama's direction to agency heads to make use of tools 
and technology to increase outreach and interaction with the public, Public participation in 
Agency rulemaking proceedings may take a variety of forms, including public hearings and 
meetings, workshops, forums, focus groups, surveys, roundtables, Federal Register notice-and- 
comment procedures, advisory committee meetings, informal meetings with interested parties, 
internet-based dialogues, and other opportunities for informal dialogue, consistent with 
applicable legal requirements. I encourage our staff to be creative and innovative in the tools we 
use to engage the public in our decision-making. 

Litigation and Formal Adjudication 

EPA is engaged in a wide range of litigation. The conduct of litigation by the Agency should 
reflect the principles of fairness and openness that apply to other EPA activities. However, we 
must also protect privileged litigation and enforcement-sensitive information from unauthorized 
disclosure. Communication with parties involved in litigation with EPA about that litigation 
should be through an attorney representing EPA in the case. Program personnel who receive 
inquiries about pending litigation from persons who are not parties to the litigation should 
consult with an attorney representing EPA in the case before responding. If you do not know 
which attorneys are representing EPA in a specific case, contact knowledgeable EPA law'yers. 
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including the Office of General Counsel, the Office of Enforcement and Compliance Assurance, 
or an Office of Regional Counsel, as appropriate. 

Formal adjudications (including certain administrative penalty proceedings and pesticide 
cancellation proceedings) are aLso governed by specific requirements that limit communications 
between EPA staff and interested parties. These limitations appear in the various EPA rules 
governing those proceedings. Information about these rules is available from the Office of 
General Counsel and on the EPA Intranet. 

Contacts with Congress and the Press 

EPA often receives requests for records or information from Congress, i.e. the Speaker of the 
House, the President of the Senate, the Chair of a Committee or Subcommittee with Jurisdiction 
over EPA. It also receives informal requests from individual members of Congress and their 
staffs. I recognize the importance of Congressional oversight and encourage our programs to 
provide Congress with the information neces.sary to satisfy its oversight and legislative interests 
to the extent possible and consistent with our Constitutional and statutory obligations. 
Information requests from Congress should be handled in consultation with managers of the 
affected EPA programs and our legislative affairs staff in the Office of Congressional and 
Intergovernmental Relations. 

EPA also should be accessible to the press, which performs a vital role in informing the 
public about EPA's actions. As we respond to press inquiries, the EPA staff should respect our 
internal deliberative processes and strive for accuracy and integrity in our communications. This 
will ultimately enhance public trust in the Agency. When interacting with the press in the 
performance ofyour official duties, please coordinate with the managers of your program and 
media relations experts in the Office of Public Affairs. 

Nothing contained in this memorandum interferes with your right to petition or to furnish 
information to Congress or a Member of Congress, as provided under applicable law, or to 
engage in protected whistleblowing activities. 

Communications Generally 

The Office of Public Affairs plays a central role in shaping the Agency’s communications 
with the public. OPA will be providing further guidance on how our programs and regions 
should coordinate with it on the preparation of messaging materials and interactions with the 
press. 


Conclusion 


I have the utmo,st confidence in the ability of EPA’s workforce to promote full public 
involvement and openness in all EPA affairs. I believe this will enhance the credibility of the 
Agency, boost public trust in our actions and improve the quality of our decisions. In short, we 
will let more sunlight into our Agency. 1 look forward to hearing any additional ideas you may 
have on how we can achieve this goal. 


As I continue to work with all of you, 1 plan to provide further thoughts on how' we can 
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Strengthen EPA's public role in serving the needs of the public and advancing our environmental 
protection mission. 
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FROM: Malcolm D. Jackson 

Assistant Administrator and Chief Information Officer 

TO; All EPA Employees 

As we begin this New Year, I’d like to take a moment to provide you with an important update 
regarding My Workplace, Over the last several months vve have received a tremendous amount of 
input on the migration process. That input, coupled with the lime needed by cvery'one to complete 
important preparation and maintenance of their existing Lotus Notes email, has helped us work toward 
an easier transition strategy. 

We will now move all employee.s to My Workplace on the same day, at the same time. This will occur 
over the President’s Day weekend and on Tuesday, February 19, 2013, when you log in to your 
computer; you will have access to most of the tools in the Microsoft Office 365 suite (including 
Outlook, Lync, Web .Apps, and My Sites) with SharePoint available as soon as the governance system 
is in place. That should follow soon after the full migration in February. 

In order to successfully move our Agency to this new tool, we have developed a revised process to 
streamline the migration of email boxes that will have less of an impact on our employees; 

» When you get your new email box as part of Microsoft Office 365 on February IP'", it will 
come with the last 30 days of emails transferred from Lotus Notes. All email older than 30 
days will remain in Lotus Notes, which will be available in a limited capacity on employees’ 
computers. You will still have the ability to read, copy, paste, print, and search all email in 
Lotus Notes, but you will no longer be able to send any mcs.sages using Lotus Notes. Access to 
archived email and databases in Lotus Notes will support requests for litigation holds and 
Freedom of Information Act (FOIA), as well as allow you to capture records. 

• Please continue to use this transition to manage your email box and remove unwanted mail. 

• To successfully migrate, you will no longer need to unencrypt any encrypted email messages, 
nor save and delete any attachments that arc over 23 MB from the past 30 days. Please review 
this Quick Reference Guide for more information on properly preserving your email records. 

We would also like to thank everyone for their input and feedback on My Workplace; your comments 
were meaningfully considered as part of this change. We have heard concerns from organisations and 
individuals about not being prepared to successfully move their mailboxes, and we hope that this plan 
will alleviate any concerns. More information on these changes will be provided in the coming weeks, 
including on the variety of different training methods that will be available for every employee prior to 
migration. We are on the threshold of improved tools for our work and it i.s exciting. However, we 
must remember, the tools themselves will not improve our work processes; it will be all of us using the 
tools in new and innovative ways to improve our overall collaboration efforts. 

If you have additional questions or comments, please visit the Mv Workplace pro ject pam; and thank 
you for your continued support of My Workplace. 
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DearColfeagues, 

EPA'3 firm commitment to transparency and openness In conducting the public's business has been 
steadfast since the first days of the Administration. We have attained several important milestones since 
then and others are on the path ahead. I am wrriting to reaffirm our commitment to transparency, to 
update you on accomplishments and tasks still outstar^ding, and to ask each of you to play your critical 
role in this effort. 

Accomplishments 


President Obama's January 21, 2009 "Transparency and Open Govemmenf memorandum directed 
Federal agencies to “disclose information rapidly... (and] harness new technologies.” Former 
Administrator Lisa P. Jackson affirmed our Agency’s commitment to that directive in her April 23. 2009 
email to all EPA employees. We have since developed powerful new tools to enable disclosure and give 
us opportunities to greatly advance the efficiency, effectiveness, and ease of meeting our transparency 
obligations. 

The email, calendaring, and contacts features of My Workplace in Microsoft Office 365 include a much 
more robust email search function than we previously had available to us. This new tool set will enhance 
our management of our Freedom of information Act (FOIA) responsibilities as will FOIA online. This multi- 
agency FOIA request processing system and integrated online FOIA repository went live in October 2012 
and coupled with e-discove.ry tools like ‘'Encase" is making a difference, in the area of rulemaking 
process, EPA has developed and currently manages for the Federal government the 
regul3tions.gov platform, an open government landmark that assists public notice and comment and 
access to the docket for proposed and final rules, as well as being the shared services platform for FOIA 
online. 

Tasks Ahead 

White information management tools are an important response to the President’s directive, we need 
robust and responsive policies to use these tools effectively and reach the desired goals of openness and 
transparency- For FOIA specifically, key recommendations of the cross-Agency workgroup on FOIA 
established in June 2010 call on EPA to develop updated policies and procedures, training, and 
accountability steps along with needed tools. While we have focused on enhancing technology which 
was a key recommendation, I am now tasking the Office of Environmental Information, with assistance as 
needed from other offices, to begin reporting quarterly to me on the implementation of the rest of the 
workgroup’s FOIA recommendations. 


The Agency has employees whose work responsibilities include managing, coordinating and responding 
to FOIA requests but we all have the responsibility to know and be aware of our FOIA obligations so that 
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we can respond appropriately and fully when requested. Therefore, OEI will be developing a mandatory 
FOIA training module for all EPA employees during FY 2014. 

Complementing FOIA, and essential to its success, is records management which is a daily responsibility 
of every EPA employee. Maintaining records consistent with our statutory and regulatory obligations is a 
central tenet for doing the public's business in an open and transparent manner. To meet this obligation, 
we will revise our Agency-wide records training to recognize the new features available with My 
Workplace, and will in 2013 re-establish the requirement for all EPA employees to take this training. 

Finally, the Inspector General currently is conducting an audit of the agency’s records management 
practices and procedures. We have suggested they place focus on electronic records including email and 
instant messaging. While we have made progress in these areas, we are committed to addressing any 
concerns or weaknesses that are identified in this audit and to working collaboratively to strengthen our 
records management system and policies. 

Each of these steps will take us further down the path to which we are committed: performing our work in 
an open and transparent manner that is in keeping with the trust the American public has put in us. 

Sincerely, 

Bob Perciasepe 
Acting Administrator 
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From: POLITICO Pro Whiteboard r malltorDoliticoemailiSooliticopro.com l 
Sent: Tuesday, March 19, 2013 12:17 PM 

To: 

Subject: EPA on Vitter, Issa email probe: This is how email works 
3/19/13 12:13 PM EDT 

The EPA doesn’t seem impressed with Sen, David Vitter's and Rep, DaiTcll Issa's recent request 
to Region 9 Administrator .fared Blumcnfefd over his use of personal email for official business. 

“This is how your share an online news article with colleagues in the 2Isi century. There is 
nothing wrong with it,” .said EP.A spokeswoman Alisha Johnson. 

The lawmakers are pressing Bkmienfeld regarding an email (page 125) sent to then-EPA 
Adminstrator Lisa Jackson on Nov, 19, 201 1, with a link and text of an a rticle in the San 
Francisco Chronicle about Carl Pope’s decision to step down as leader of the Sierra Club. 

The agency w'il! release another batch of emails from Jackson’s “Richard Windsor” account later 
today in response to a Freedom of Infonnation Act request from the Competitive Enterprise 
Institute. 

— Erica Marlinson 


You've received this POI JTICO Pro content because your customized setting.s include: 
Energy Whiteboards. To change your alert settings, please go to 
littns'://wwvv.noliticonro.com/membcr/?webaclion=view Alerts . 
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Release 3 - HQ-FO W125&-12 Ail emails seni by Richard Windsor* were sens by EPA Administraior Lisa Jackson 


David 

To 

Richard Wndsof 

Mclntosh/DC/USEPAAJS 

cc 


10/06/2010 08:34 AM 

bcc 



Subject 

Re; Fw: POLITICO: EPA’s Jackson swings back at criiics 


i think this came out we!!. 

Richard Windsor — - Original Message — From:... 10/06/2010 08:31:45 AM 

From: Richard Windsor/DC/USEPA/US 

To; "David McIntosh" <mcfntosh.(38vid@epa.50v>, "Gina (Sheita) McCarthy* 

<mcc8rthy.gina@8p8.gov> 

Date: 10/05/2010 08:31 AM 

Subject: Fw: POLITiCO: EPA's Jackson swings back at critics 


Adora Andy 

— Original Message—— 

Fromj Adora Andy 

Sent} 10/06/2010 08:18 AM EDT 

Tot "Richard Windsor" <windsor.richard@epa.gov>; aob Perciasepe; Diane 
Thompson; "Bob Sussman" <3ussTnan.bob@epa.gov>; David McIntosh; "Seth Oster" 
<oster.seth(&epa.gov>; "Arvin Ganesan" <ganesan .arvin®epa . gov>; Stephanie 
Owens; Sarah Pal lone; Dru Balons 

Subject: POLITICO: EPA's Jackson swings back at critics 
EPA'S Jackson swings back at critics 
By: Darren Samuelsohn 
October 6. 2010 04:35 AM EDT 

Lisa Jackson is sticking to her guns. 

The Environmental Protection Agency finds itself constantly under attack from industry groups and 
RepL^icans who say the agency is overreaching on everything from dimate change to microscopic soot. 
And with the failure of the White House and Congress to pass a climate bill, combined with a potentisl 
GOP takeover, now could be seen as the right time for the agency’s head to dial beck the rhetoric. 

But at an ©vent last month celebrating the Clean Air Act's 40lh anniversary, Jackson swung hard at 
industry groups, offending some offidais in the room and potentially adding fuel to claims the Obama 
administration is anti-business. 

In an interview (his week with POLITICO. Jackson showed no indication of backing down. 

“It’s definiteJy anti-lobbyist rhetoric,' Jackson said. "It's definitely meant to reflect the faa that, when 1 go 
around the country, people want clean air. They are as passionate about clean air and clean water as ony 
of a number of issues; they want protection for their families and their children.' 

"1 meet with Individual businesses all the time, and industry has a huge role to play," Jackson added. “But 
i do very much bollevo that It’s time for us to get past this lirod dance, where folks inside this Beltway get 
paid a lot of money to say things that aren’t true about public health initiatives that this agency is charged 
by iaw with undertaking." 

Jackson said EPA is taking a "series of modest steps" in writing dimaie-themed rules under the Clean Air 
Aa, despite bipartisan efforts In Congress lo block them and about 90 different lawsuits in federal court 
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Refea3C-2. HQ.FQ!-0i2o8-12 


Afl erraSs sen! by "Hidiafd WirKJsor" were sew by EPA AjmsPiistfator Lisa JacKson 


0126S-EPA-267 

Seth Oster'DC/USEPA'LtS To Ri<^ard VVindsor 

0&'''21/2009 10;57 AM cc Bob Sussman, Kane Thompson, Gina McCarthy. Lisa 

Heinzerilng, Allyn Brooks-LsSure “■ 

bcc 

Subjea Re: BNA: EPA Said to Be Nearing Proposal to Limit 
Stationary Sources' Carbon Dioxide Emissions 



Seth 


Seth Oster 

Associate Administrator 
Office of Public Affairs 
Environmental Protection Agency 
(202)564-1918 
oster.sethi^epa.gov 


Richard Windsor Th<?rE is iittienev/ here. Given alf the a., OS/21 '"2009 10:03:15 AM 

From: Richard Wi ndsor/DC/USEPA/US 

To. Gina ^cX8!^7Dt/LiSEPA^LiS@EPA. Diane Thompson'DC/USEPA'US^BPA 

Cc ^etl?’(3ataT!l5t!:^USEPA/US@EPA. Lisa Heirverling/DC/USEPAUScSEPA, Bob 

Sussman^DC/USEPADS@EPA 
D»‘s: 08/21/2009 10:03 AM 

Subject:. Re: SNA: EPA Said to Be Nearing Proposal to Limit Staticnary Sources' Carbon Dioxide Emissions 



Gina McCarthy 
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Release ? - HO roi-012i'Ml-l2 .^^'l ersaSs sentSw "Wchsrd Wir>dS!y"wefe sent by EPA/'<SmmistratQ'lisa JacKs:>n 



— FoAvarded by Gina McCa^thy-’OC'USEPAiUS on 08/21/2005 09;24 AM 

John Miiiett'DC/USEPA^IS 

Gina McCarthv/DC/USEPA'US@EPA. Don2inger'0C/USEPAliS@EPA. Beth 
Craig/DC/USEPA/US/SEPA. Jeffrey Clark-'RTP/USEPA/US^EPA, rob brenner@£PA. Seth 
Oster/DC/USEPA'US©EPA. Adora Andy/DC/USERA/UStgEPA 
Andrea Drinkard/DC;U3£PA/US^EPA. Erika W.lsori/OC/USEPA?US^EPA. Cathy 
Mitbourn/DC/'USEPA/USioiEPA. Dave Rvan/DO'USEPA/US^EPA 
08/21/2009 08:55 AM 

8.NA: EPA Said to Be Nearing Proposal to Limit Stationary Sources' Carbon Dioxide Emissions 


http:/>'news.bna.com/delnC)ELNVVB/split.displ3y.adp?fedfid=14768018aivname=denncta!fissues&fn=!l47 
6801 8&jd=a0b9nSc3u8&sp!iN0 

Climate Change 

EPA Said to Be Nearing Proposal to Limit 
Stationaiy Sources' Carbon Dioxide Emissions 

The Eim’ronmental Protection Agency is close to approving aproposjd lo limit carbon dioxide 
ernissions ironi starinnary sSourccs, according to cnvironn'cntjil and industry sources. 

David Bookbinder, chief climate counsel for the Sierra Club, told BNA Aug. 19 that EPA plans 
to propose in Sejitember a mle that would apply limits to sources that cmitmorc than 25,000 
tons per year of carbon dioxide. 

A 25,000-ton emissions threshold would be designed to prev'ent the application of strict carbon 
dioxide emissions limits and permitting requirements on a vast number of currently unregulated 
small emissions sources. 

Richard Alonso, an attorney for Bracewcll & Giuliani LlJh told BNA Aug. 20 that EPA could 
issue a mlemaking or a guidance. 

The proposal u^ouUi govern the application of prc^'ention-of-significant-deterioration provisions 
of the (lean .Air Act to carbon dioxide. Like new source review. PSD requires new and modified 
major poilutioii sources to have modem pollution controls. The program is intended to prev’ent 
large emissions increases from facilities in areas that meet air quality standards. 

The proposal would not impose specific emissions limits for fadlitics. But by applying PSD to 


Cc: 

Subject; 
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carbon dioxide, it would require companies to have best available control teolinology to curb 
eraissions of llic most prominent greenliause gas. 

EPA did not immediately respond to a request for comment. 

Agency Position Reconsidered 

Currently, the official EPA position is codified in a memorandimi i.s.5«ed Dec. 1 8, by former EP.A 
Adminislrator Stephen .Tohnsori. That memo said carbon dioxide is not a regulated pollutant 
under tiie Clean .Air Act, and that PSD does not apply to it. Under the law, PSD applies only to 
pollutants regnlated under other Clean Air Act programs. 

Eiiviromnental groups maintain that carbon dioxide is a regulated pollutant and is subject to PSD 
requirements, but EPA under .lohnson disagreed. 

EP.A .Administrator Lisa .tackson informed Bookbinder Keb. 17 tliat the agency ssall reconsider 
the .lohnson memo in respionse to a petition filed by the Sierra Club. Bookbinder said the 
forthcoming proposal would follow up on that reconsideration (i^O.DEN A-5.J 

In addition, President Obama in .Vlas’ directed EPA to propose, in concert with the Department of 
Transportation, limils ors emissions of carbon dioxide and other greenhovise gases from cars and 
light tnicks for model yesirs 2012 through 2016, To meet this goal, EPA will have to finalize 
reguiatioms by April 2010 (95 DEN A- 10. 5/20 09). 

Vehicle Emissions Rule to Affect PSD 

Once EP.A finalizes these vehicle emissions limits, carbon dioxide will become a regulated 
pollulmit, subject to PSD. 

Bookbinder said a nile on applying PSD to carbon dioxide must be finalized by then to 
irtiptleraenf a 25,000-ton emissions tlireshold and lo prevent a lower tlireshold from taking effect, 
Under the Clean Air Act, PSD applies to major sources, which are defined as tho.se that emit 
more tliaii 250 tons per year of a regulated polhilant. For certain specified sources, the tlireshold 
is 1 00 tons per year. Unless EPA takes action, this would mean tliat PSD would apply to sources 
with tliese lervels of emissions. 

.According to the U.S. Chamber of Commerce and other industry groups, this would apply PSD 
requirements to hundreds of thousands of new sources, inchidina schools, hospitals, and small 
businesses, not just poiver plants, refineries, and other large sources. This i.s because carbon 
dioxide is emitted in far greater amounts than other air pollutants (1 19 DEK A-2. 6-'24T)9j. 

The Chamber of Commerce has released figures saying tliat applying PSD to carboti dioxide 
would expand the number of facilities subject to PSD from around 30,000 to 1,2 million. 

.A 25,000-toii emissions threshold for PSD would address this problem, but Alonso said EPA 
cannot just say it will not regulate emissions below 25,000 tons per year, when tiie Clean .Air Act 
applies the requirements to emissions above 250 or 100 tons per year, 

■Alonso .said EPA would have to get that interpretation past die U.S . Court of Appeals for the 
District of Columbia Circuit, which in recent rulings has overturned EPA interpretations of the 
Clean .Air Act tliat it said were not justified by the text of the act. 

EP.A in 2008 sugge,5ted that it could raise the threshold for “significant” emissions under PSD to 
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25,000 tons per year, but Alonso said this wouidbeanovelinleniretatiou not supported by the 
Clean Air Act. 

A 25,000-toii tliresliold “is the only sane thing they can do,” Bookbinder said. 

Bookbinder has sttid previously that no environmental group would sue to challenge a 25,000 ton 
emissions tlrreshold for PSD. 

But .Alonso said other parties could challenge the threshold as a means of stopping projects tliat 
they opipose for other reasons. Alonso used a hypothetical example of a labor union using .PSD to 
challenge a construction project using non-union labor. 

‘They Will be Sued.’ 

“If soinetme lhiiik.s EPA is not going to get sued over this, they're not living in tire environmental 
world of the !a.sl i 0 years," .Alonso said. “They wnll be sued.” 

EPA in 2008 also suggested that it could address the 250-ton threshold by issuing genaal 
perasits, under which small sources would not have to go through die ofteii-ai duous PSD 
peniiitting proce.ss. 

Alonso said stormwater pennits under the Clean Water Act are often issued after an entity sends 
in a po.stcard .saying it is in compliance with generic requirements issued by EP.A. 

Similar rei|tiireinc!its could apply to small sources under a general PSD permit, .Alonso said, witli 
more stiiiigeiit requirements applying to sources above 25.000 tons. .A general permit could 
impose ‘‘broad-based" requirements, such as energy-efficient appliances, he said. 

Some have ,sugg«.stcd that once EP.A applies PSD to greenhouse gases, tlie program will be so 
stringent and costly that industiT will prefer an emissions cap-and-trade system, such as the 
system fiiat would be imposed under H.R. 2454, which passal the House June 26 (.122_12EI5!. 

A- 10. 6,‘29T)9 >. 

Alonso said, however, tliat technology to reduce carbon dioxide emissions significantly, other 
than to improve energy efficiency, does not exist, so EP.A would not be able to impose costly 
requirements under PSD for at least 10 years. In the short term, he said, industry' may prefer PSD 
to a cap-fflid-trade sy.stem. 

By Steven D. Cook 


John Millett 

Office of Ar and Radiation Communications 
U.S. Environmental Protection Agency 
5411 Ariel Rios Building Morth 
Washington, DC 20460 
Phone: 202/564-2903 
Cell: 202/510-1822 
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David To Richard VWndsor 

Mclntosh/DC/USEFA/US 

cc 

10/06/2010 08:34 AM 

bcc 

Subject Re: Fw: POLITICO: EPA’s Jackson swings back at critics 

1 think this came out well. 

Richard Windsor Orioina! Message • From;... T0zv'6/2C)10 08:31 45 A.M 

From; 

To: 

Ds’s; 

Subject 


Richard Windsor/DC.^USEPA/US 

"David Mciritosh'’ <mcintosb.david@epa,Qov>, "Gina {Shesia) McCarthy" 
<mccarthy.g(n8@epa.gov> 

10/06/2010 08:31 AM 

Fw: POLITICO: EPA’s Jacksort swings backatcriUcs 


Adora Andy 

Original Message 

From: Adora Andy 

Sent: 10/06/2010 08:18 AM EDT 

To: "Richard Windsor" cwindsor. richard@epa.gov>,' Bob Perciasepe; Diane 
Thompson; "Bob Sussroan" «rsussman.bob@epa .gov>; David McIntosh; "Seth Oster" 
<oster .S0th@epa .gov> j "Arvin Ganesan" <ganesan. arvln@epa .gav>; Stephanie 
Owens; Sarah Pallone; Dru Ealons 

Subject: POLITICO: EPA's Jackson swings back at critics 
EPA's Jackson swings back at critics 
By: Darren Ssmueisohn 
October 6, 2010 04:35 AM EDT 

Lisa Jackson Is slicking to her guns. 

The Environmental Protection Agency finds itself constantly under attack from industry groups and 
Republicans who say the agency is overreaching on everything from climate change to microscopic soot. 
And with the failure of the White House and Congress to pass a climate bill, combined with a potential 
GOP takeover, now could be seen as the right time for the agency's head to dial back the rhetoric. 

But at an event last month celebrating the Clean Air Act’s 40th anniversary. Jackson swung hard at 
Industry groups, offending some officials in the room and potentially adding fuel to claims the Obama 
administration is anti-business. 

in an interview this week with POLITICO, Jackson showed no indication of backing down. 

“It's definitely anti-lobbyist rhetoric," Jackson said. “It’s definitely meant to reflect the fact that when i go 
around the country, people want clean air. They are as passionate about clean air and clean water as any 
of a number of issues; they want protection for their families and thoir children." 

“I meet with individual businesses all the time, and industry has a huge role to play," Jackson added. "But 
I do very much believe that it’s time for us to get past this tired dance, where folks inside this Beltway get 
paid a lot of money to say things that aren't true about public health initiatives that this agency is charged 
by law' with undertaking." 

Jackson said EPA is taking a "series of modest steps" in writing climate-themed rules under the Clean Air 
Act. despite bipartisan efforts in Congress to block them and about 90 different lawsuits in federal court. 
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All emaiis sent by "Richard Windsor” were sent by ERA Administrator Lisa Jackson 


Richard 

Windsor/DC/USE PA/US 
03/13/2010 11:14 AM 


To Adora Andy. Gma McCarthy. Lisa Heirtzerjing, "Lisa 
Jackson". Bob Perclasepe. Diane Thompson, "Bob 
Sussman", Davkl McIntosh, "Seth Oster". "Aflyn 
Brooks-Lasure". "Arvin Ganesan", Stephanie Owens 
cc "Betsalda Alcantara", "Brendan Giiftllan", Michaei Moats, 
Alisha Johnson 
bcc 

Subject Re: NYT: Worse Thart Inaction on Ciirrtate Change 


Very' cool too. 

Adora Andy 

— Original Message — 

From: Adora Andy 

Sent: 03/13/2010 10:55 A!^ EST 

To: Gina McCarthy; Lisa HcinT^erling; "Richard VJindsor'’ 

<i';indsor. richard^epa . qov>; Bob Perciasepe; Dians Thompson; "Bob Sussman" 
<:Sussman.bob«'epa.gcv>; David McIntosh; "Seth Oster" <oster . seth^epa . gov>; 
"Allyn Brooks -I-aSu re" <brooks-lasure.allyn(S5apa.gov>; "Arvln Ganssan" 

<ganesan . arvin^epa . gov> ; Stephanie Owens 

Cc; "Betsalda .Alcantara" <alcanCara.betsaida«’epa.gov>; "Brendan Gilfillan" 
<gilfil,lan.bren.dan«Jepa.gov>; Michael Moats; Alisha Jorinson 
Subject: NYT; Worse Than Inaction on Climate Change. 

EDITORIAL 

Worse Than Inaction on Climate Change 


Published: March 13, 2010 

The Obama administration has always had a backup plan in case Congress failed to pass a broad climate 
change bill. The Environmental Protection Agency would use its Clean Air Act authority to regulate 
greenhouse gases. Regulation, or the threat of it, would goad Congress to act or provide a backstop if it 
did not. 

The House passed a bill last year seeking an economywide cap on emissions, but there has been no 
progress in the Senate. Now some senators seem determined to undercut the E.P.A.’s regulatory 
authority. These include not only Republicans who panic at any regulation, but also Democrats who say 
they worry about climate change but insist that the executive branch stand aside until Congress gets 
around to dealing with it. 

The most destructive idea is a "resolution of disapproval” concocted by Lisa Murkowski, a Republican 
from Alaska. It would reject the E.P.A.'s recent scientific finding that greenhouse gases are a danger to 
public health and welfare, effectively repudiating the agency’s authority - granted to it by the Supreme 
Court - to regulate these gases. As a practical matter, it would also stop last year’s widely applauded 
agreement to limit greenhouse gas emissions from cars and trucks. 

Ms. Murkowski has temporarily set aside her amendment while the Senate muiis a seemingly more 
benign bill from Jay Rockefeller, a West Virginia Democrat. His bill does not tamper with the new rules on 
vehicle emissions or deny the E.P.A.’s legal authority to regulate greenhouse gases. But it would severely 
narrow the agency's reach by blocking it from proposing, or even doing much work on, regulations on 
emissions from stationary sources like power plants, for two years while Congress worked on broader 
legislation. 

Industrial emissions account for a third of this count's greenhouses gases, and freezing the 
government's ability to regulate them makes no sense. There is no guarantee that Congress wit! produce 
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Richard 

Windsor/DC/USEPA/US 
12/30/2010 10.19 PM 


To Brendan Gilfillan, Bob Perciasepe, Diane Thompson, Seth 
Oster, Bob Sussman, “David McIntosh'/ “Gina (S'''efio) 
McCarthy". Joseph Goffman, Janet McCabe, Stephanie 
Owens, "ealons dru". Betsaida Alcantara, Daniel Kanninen 
cc 


bcc 

Subject Re; NY Times; E.P.A. Limit on Gases to Pose Risk to Obama 
and Congress 


Txl 

Brendan Gilfiilan 

— Originai Message — 

From: Brendan Gilfillan 
Sent: 12/30/2010 10:1S PH KST 

To: Richard Windsor; Bob Perciasepe? Diane Thompson,- Seth Oster,- Bob 
sasstnan; fncinv.csh.david(*epa.gov; mccarthy.gina^^epa.gov; Joseph Goffman.; Janet. 
McCabe; Stephanie Owens; ealons.dru@epa.gov; Betsaida Alcantara; Daniel 
Kanninen 

Subject: NY Times: E.P.A. Limit on Gases to Pose Risk to Obama and 
Congress 

E.P.A. Limit on Gases to Pose Risk to Obama and Congress 

With the federal government set to regulate climate-altering gases from factories and power plants for the 
first time, the Obama administration and the new Congress are headed for a clash that carries substantial 
risks for both sides. 

While only the first phase of regulation takes effect on Sunday, the administration is on notice that if it 
moves too far and too fast in trying to curtail the ubiquitous gases that are heating the planet it risks a 
Congressional backlash that could set back the effort for years. 

But the newly muscular Republicans in Congress could also stumble by moving too aggressively to 
handcuff the Environmental Protection Agency, provoking a popular outcry that they are endangering 
public health in the service of their well-heeled patrons in industry. 

"These are hand grenades, and the pins have been pulled, “ said William K. Reiiiy, administrator of the 
environmental agency under the first President George Bush. 

He said that the agency was wedged between a hostile Congress and the mandates of the law, w'iih little 
room to maneuver. But he also said that anti-E.P.A. zealots in Congress should realize that the agency 
was acting on faw's that Congress itself passed, many of them by overwhelming bipartisan margins. 

President Obama vowed as a candidate that he would put the United States on a path to addressirtg 
climate change by reducing emissions of carbon dioxide and other greenhouse gas pollutants. He offered 
Congress wide latitude to pass climate change legislation, but held in reserve the threat of E.P.A. 
regulation if it failed to act. The deeply polarized Senate's refusal to enact climate change legislation 
essentially called his bluff. 

With Mr. Obama’s hand forced by the mandates of the Clean Air Act and a 2007 Supreme Court decision, 
his E.P.A. will impose the first regulation of major stationa.>y sources of greenhouse gases starling Jan. 2. 

For now, administration officials are treading lightly, fearful of inflaming an already charged atmosphere 
on the issue and mindful that its staled priorities are job creation and economic recovery. Officials are not 
seeking a major confrontation over carbon regulation, which offers formidable challenges even in a less 
stressed economic and political climate. 
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To Brendan GilfiJIan, Bob Perciasepe, Diane Thompson, "Seth 
Oster”, Bob Sussman, Lisa Heinzerling, Gina McCarthy, 
Janet McCabe, Joseph Goffman. David McIntosh, Arvin 
Ganesan, Stephanie Owens, Dru Ealons, Daniel Kannirsen 
cc 

bcc 

Subject Re: AP: Companies Fight to Keep Globa! Warming Date 
Secret 

Good |ob. 

Brendan Gilfilian 

— - Original Message — 

From; Brendan Gilfilian 
Sent; .1.0/29/2 010 10:0.1 AM EDT 

To; Richard Windsor; Bob Perciasepe; Diane Thompson; Seth Ostier 
<oster . aeth^epa .g'ov>; Bob Sussman; Lisa Heinzerling; Gina McCarthy; Janet 
McCabe; Joseph Goffman,- Dar^id McIntosh; Arvin Ganesan; Stephanie Owe.ns; Dru 
Ealons; Daniel Kanninen 

Subject; AP; Companies Fight to Keep Global Warming Data Secret 

Companies Fight to Keep Globa! Warming 
Data Secret 

AP 

Some of the country's largest emitters of heat-trapping gases, including businesses that publicly 
support effort.s to curb global warming, don't want the public knowing exactly how much they 
pollute. 

Oil producers and refiners, along with manufacturers of steel, aluminum and even home 
appliances, are fighting a proposal by the Environmental Protection Agency that would make the 
amount of greenhouse gas emissions that companies release ~ and the underlying data 
bu-siiiesses use to calculate the amounts available online. 

While gross estimates exist for such emissions from transportation and electricity production and 
manufacturing as a whole, the EP.A is requiring companies for the first time to submit 
information for each individual facility. 

The companies say that disclosing details beyond a facility's total emissions to the public would 
reveal company secrets by letting competitors know what happens inside their factories. More 
importantly, they argue, when it comes to understanding global warming, the public doesn't need 
to know anything more than what goes into the air. "There is no need for the public to have 
information beyond what is entering the amiosphcro," Steven I I. Bernhardt, global director for 
regulatory affairs for Honeywell International !ne., said in comments filed with the agency 
earlier this year. The Morristown, N.J.-based company is a leading manufacturer of 
hydro fluorocarbons, a potent greenhouse gas used in a variety of con.sumer products. Honeywell 
wants the EPA to reconsider its proposal, which the company said would damage its business. 

Other companies are pressing the agency to require a third party to verify the data, .so they don't 


Richard 

Windsor/DC/USEPA/US 
10/29/2010 10:07 AM 
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Reiease 3- HQ-FOI-OI 268-12 


All emails sent by'Richwd Windsor” were sent by KPA Administrator Lisa Jackson 


Richard To David Mcfnto^. Gina McCarfty^ Bob Perdasepe, Aa'in 

WIndsof/DC/USEPA/US Gartesan 

05/07;201() 12:57 PM “7 

bcc 

Subject Fw: AP: Graham says 'impossible' to pass climate bill now 


r-nm- Seth Oster/DC/USEPA/US 

To: "Lisa Jackson" <windsor richarcl@epa.gov> 

Date: 05/07/2010 12:31 PM 

Subject: Fw: AP: Graham says ’impossible’ to pass dimate biH now 


Betsaida Alcantara 


Original Message 

From; Betsaida Alcantara 
Sent: 05/P7/2D10 I2;2.S ?M EDT 

To: Seth Oster; AHyn Brooks-LaSure; Adora Andy; Brendan. Gilfiilan; Alisha 
Johitson; .Michael Moats; Vicki EksLroin 

Subject; AP: Graham says 'impossibic' to pass climate bill now 
Graham says 'impOvSsibic’ to pass climate bill now 


FREDERIC J. FROMMER \ May 7. 2010 12:20 PM ESI’ | 


WASHINGTON - y\ key Republican senator negotiating with Democrats on a climate change 

bill said Friday it's "become impossible" to pass the legislation now because of disagreements 
over offshore drilling and Immigration reform. 

Sen, Lindsey Graham of South Carolina said that Congress needs to move forward in a political 
climate that gives proponents the best chance for success. 

"Regrettably, in my view, this ha.s become impossible in the current environment," he said in a 
statement. "1 believe there could be more than 60 votes for this bipartisan concept in the future. 
But there arc not nearly 60 votes today and I do not see them materializing until we deal with the 
uncertainty of the immigration debate and the consequences of the oil spill." 

Sixty votes are required in the Senate lo overcome filibusters. 

Last month. Graham threatened to withhold his support for the climate and energy legislation 
because he was angry that Democrats said they would take up a rewrite of imniigraiion policy. 
That forced hi.s partners. Sen, John Kerry. D-Mass.. and Joe Ideberman, l-Conn., to postpone the 
long-avvaited unveiling of the legislation, which aims to cut emissions of carbon dioxide and 
other greenhouse gase.s 1 7 percent below 2005 levels b)' 2020. 

To win over Republicans, the bill calls for expansion of offshore drilling, which some Democrats 
have said they now oppose bccau.se of the Gulf spill. 
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All emails sent by ’'Richard Windsor" were sent by EPA Administrator Lisa Jackson 


Richard 

Windsor/DC/USEP/VUS 
06/29/2010 03:05 PM 

Subject Fw; Readout of the Prestdenl's Meeting with a Bipartisan 
Group of Senators to Oiscuss Passing Comprehensive 
Energy and Climate Legislation 


To Gina McCarthy 

cc 

bcc 


THE V\?HITE HOUSE 
Office of tlie Press Secretary 


FOR IMMEDIATE RELEASE 
Juno 29, 2010 


Readout of the President's Meeting with a Bipartisan Group of Senators to Discuss 
Passing Comprehensive Energy and Climate Legislation 

The meeting the President hosted with a bipartisan group of Senators was a 
coastructive exchange about the need to pass enerjy and climate legislation tliis year 
that lasted more than an hour-and-a-half. The President made clear his view tliat a full 
transition to dean energy will require more tlian just the government action we've 
taken so far, It will require, a national effort from all of us to change the way we 
produce and use energy. 

Ihe President told tire Senators that he still believes tire best way for us to transition to a 
dean energy economy is witlr a bill that makes clean energy the profitable kind of 
energy for America's businesses by putting a price on pollution - because when 
companies pollute, they should be responsible for the costs to the environment and 
their contribution to climate change. Not all of the Senators agreed witlr this approach, 
and the President welcomed other approaches and ideas that would take real steps to 
reduce our dependence on oil, create jobs, strengthen our national security' and reduce 
the pollution in our atmosphere. 

The President said that there was a strong foundation and consensus on some key' 
policies and the President urged the Senators to come together based on that 
foundation. There was agreement on the sense of urgency required to move forward 
with legislation and the President is confident tliat wo w'ill be able to get something 
done this year. 


### 



418 


Reiease 3 - HQ-FO1-0126S-12 


All emails sent by "Richard Windsor* were sent by EPA Administrator Lisa JacJ<son 


Ridiard 

To 

Gina McCartfry 

Windsor/DC/LISEPA/US 

cc 


03/25/201010:09 AM 

bcC 



Subject 

Re: Fw; Link to analysis 


tx 


Gina McCarthy ‘ sent the Imtsto SeHi and john Millets... 03/2t5/201 0 09:44 ;07 AN’ 

From: Gina McCarthy^DC/USEPA/US 

To; "Richard Windsor" <WindsQr.Richard@Gpama?i.epa.gov> 

Date; 03/25/2010 09;44 AM 

inubject; Fw. link to analysts 

f sent the links to Seth and john Miiiete so we could address any on-going press confusion. 

Sarah Dunham 

— Original Message — 

From: SarvHh Dunham 

sent: 03/25/20,10 00:17 AM BDT 

To: Margo Ogc->.; David McIntosh? Gina McCarthy 

Cc: Karen Orehowaky; Sarah Froman 

Subject: Link to analysis 

Well check on what it says in the testimony but the analysis is still available and accessable at the 
following links: 

The longer, direct link is www.spa.gov/otaQ/ciimate/GHGtransportation-analysis03'18-2010,pdf 

Shorter link is www.epa.gov/otaq/ctimate/pubtications.htm. then go down about half the page for the 
document. 
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Release 3 - HQ-FO!'01268-12 All emails sent by "Richard Wsndsc^" were sent by ERA Administrator Lisa Jackson 


To Seth Oster. David McIntosh, Gina McCctfthy 
cc 
bcc 

Subject FY1 

hitp://green,blogs.nytimes.cam/20l0/06/20/dtmate-scien^st-gets-a-meclia-apoiogy/ 


Richard 

W5ndsor/DC/USEPA.^US 
06/21/2010 03:26 PM 
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Release 3- HQ-FOI-01 268-12 


emails sent by TRichard Windsor" vwere sent by EPA Administrator Lisa Jackson 


Rjchard 

Wlndsor/DCJUSEPA^US 
06/30/2009 05;29 AM 


To "Bob Sussman". "Gina McCarthy". "David McIntosh" 
cc 
bcc 

Subject Fw; Remarks the President on Energy 


ASiyn Brooks-LaSure 

Original Message 

From: Air^yn Brooks-LaSure 
sent: 06/25/2009 02:08 PM EtTi 
To: Richard Windsor; Diane Thompson 
Cc: David Hcrr.t.osh; Seth Oster; Adora Andy 
Subject: ?w: Remarks by the President cn Energy 
And this... 


.... - "^jrwardod by Aiiyn f3Vooks-La$Ofe.T3C-'USEPA.-'US on 06.^.'2Q0v) 02:07 PM — - 

From; "White House Press Office" <whjtehouse-lists-norepfy@iist.whitehouse.gov> 

To: Aiiyn Brooks-LaSure/DC/USEPA/l/S@EPA 

Date; 06/29,^009 02:06 PM 

Subject: Remarks by the President on Energy _ _ 


THE WHITE HOUSE 
Office of the Press Secretary 


For Immediate Release June 29, 2009 

REMARKS BY THE PRESIDENT 
ON ENERGY 

Grand Foyer 


1:12 P.M. EDT 

THE PRESIDENT: Good afternoon, everybody. Since taking — excuse 
me — since taking office, my administration has mounted a sustained 
response to a historic economic crisis. But even as we take decisive action 
to repair the damage to our economy, we're also working to build a new 
foundation for sustained and lasting economic growth. 

And we know this won't be easy, but this is a moment where we've been 
called upon to cast off the old ways of doing business, and act boldly to 
reclaim America's future. Nowhere is this more important than in building a 
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Richard 

Windsor/DC/USEP.A/US 
10/06/2010 08:31 AM 


To "David McIntosh". "Gina (Sneiici) McCarthy'' 

cc 

bcc 

Subject Fw: POUTiCO; EPA's Jackson swings back at critics 


Adora Andy 

- — Original Message - — 

From: Adora Andy 

Sent: 10/06/2010 08; 18 AM EDT 

To: "Richard Windsor" <'.vi.ndsor- richard®epa .gov> ; Bob PGrciaserae ; Diane 
Thompson; "Bob Sussman*' <sussTnan.bob^epa.gcv>; David McIntosh; "Seth Cater" 
roster .seth@epa .gov:-; "Arvin Ganesan" «:gane9an .arviny^epa . gov> ; Stephanie 
Owens; Sarah Pallone; Dru Kalona 

Subject: POLITICO: EPA's Jackson swings back at critics 
EPA's Jackson swings back at critics 
By: Darren Samuelsohn 
October 6. 2010 04:35 AM EDT 

Lisa Jackson is sticking to her guns. 

The Environmental Protection Agency finds itself constantly under attack from industry groups and 
Republicans who say the agency is overreaching on everything from climate change to microscopic soot, 
And with the failure of the White House and Congress to pass a climate bill, combined with a potential 
GOP takeover, now could be seen as the right time for the agency’s head to dial back the rhetoric. 

But at an event last month celebrating the Clean Air Act's 40th anniversary, Jackson swung hard at 
industry groups, offending some officials in the room and potentially adding fuel to claims the Obama 
administration is anti-business. 

In an interview this week with POLITICO, Jackson showed no indication of backing down. 

“it’s definitely anti-lobbyist rhetoric," Jackson said. "It’s definitely meant to reflect the fact that, when I go 
around the country, people want clean air. They are as passionate about clean air and dean water as any 
of a number of issues; they want protection for their families and their children.” 

’’I meet with individual businesses all the time, and industry has a huge role to play,” Jackson added. "But 
I do very much believe that it's time for us to get past this tired dance, where folks inside this Beltway get 
paid a lot of money to say things that aren’t true about public health initiatives that this agency is charged 
by law with undertaking.” 

Jackson said EPA is taking a "series of modest steps” in writing dirnate-themed rules under the Clean Air 
Act, despite bipartisan efforts in Congress to block them and about 90 different lawsuits in federal court. 

"The Clean Air Act is a tool. It’s not the optimal tool But it can be used," she said, “And. in fact. I’m legally 
obligated now to use it- And so we've laid a lot of groundwork on that and we’ll continue.” 

Jackson’s shop is now the main battleground in the federal push to fight global warming, as many experts 
predict Congress will show little appetite to try a comprehensive climate bill again in the near future 

"A window has slammed shut in Washington, and it may be a few more years before we can pry it open 
again," said Eric Pooiey, author of “The Climate War," a recently published book that chronicles the past 
three years of debate on global warming. 
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Release 3 - HQ-FOi-01 268-12 Ail emaite sent by ’Richard Windsor" were sent by EPA Administrator Lisa Jackson 


Richard 

Windsof/DC/USEPA/US 
02/22/2010 03:54 PM 

bcc 

Subject Fw: NYTimes.com; Obama Mounts a Last-Ditch Attempt to 
Pass a 'Hybrid' Climate and Energy Bill 


To "David McIntosh”, "Gina (Sheila) McCarthy", "Bob 

Perciasepe", "Bob Sussman". "Lisa Hein7erHng’', "Diane 
Thompson". "Seth Oster" 
cc 


Sent: 02/22/2010 08:53 PM RST 
To: Richard Windsor 


Subject: NYTimes.com: Obama Mounts a Last-Ditch Attempt to Pass a 'Hybrid' Climate and linergj' Bill 


This page was sent to you by: MMB 
Bll.SiNESS / ENERCV & ENVIRONMENT | Febroao’ 22. 20!0 

Obama Mounts a Last-Ditch Attempt to Pass a 'Hybrid* Climate 
and EnerCT Bill 

By JOBL K.IRK.LAND of CHmateWire 

The White House is mounting a last-ditch effort to piece together an energy and 
climate change bill that has enough incentive... 


C JovriaM 201 Q The N e w York Times Co-mpanv | Phvacy Pc-'lev 
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Release 3 - HQ-FOi-01268-12 


M emails senl by "Richard \Afindsor" were sent by ERA Administrator Lisa Jackson 


Richard To "Gina CShe-iis^ McCarthY"" 

Windsof7DC/US5PA/US 

cc 

03/25/20 10 07:00 AM 

bcc 

Subject Fw: A washingtonpost-com link from; 
windsor.ffchard@epa.gov 


See last few paragraphs. 


Original Message 

From : Hicha.cd Vlindsor 

Sent: 03/25/2010 06:57 AM AST 

To: Richard Windsor 

S'objecfc: A washingtonpost . com link from: Windsor, richard^epa. gov 


You have been sent this link from Windsor. richa7"d'®epa . gov as a courtesy of 
v/a.shingtonpost . com 

More climate, huddling 

ht tp ; //view.s . washing tonpost .corr!/ciima.te"change/post-carbon/20l0/0 3/rnora_cliinat 
e huddl i.rig . html ? re f errerwema i 1 1 1 nk 


Visit washingtonpost.com today for the latest in: 

News - http : / /WWW. washing tonpost . com/?referrer«emaillink 
Politics - 

http : //WWW. washingtonpost . com/ wp-dyn/content/pol itlcs/?referrer«emaillink 
Sports " 

http : //WWW. wash ingtonpost .com/wp-dyn/content/sports/?referrer»emailiink 
Going Out Guide - http : //v-t-av. washingtonpost.com/gcg/? ref errer*email article 
Opinions - 

http ; / /WWW. washingtonpost .com/wp- dyn/content /opinions /Prefer re r=:emai 1 ink 


Want the latest news in your inbox? Check out washingtonpost . com ' s e-mail 
newsletters : 

http: / /WWW. washingtonpost . comi/ac2/wp-dyn?node=admin/ema j lsrefe,rre:r^-ema.lll ink 


2009 The Washington Tost Company 
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Richard 

Windsor/DC/USEPA/US 
07/22/2010 02:55 PM 


David Mcintosh 

— Original Message — 

From: David McIntosh 

Sent: 07/22/2010 02:53 ?M EDT 

To; Richard Windscz' 

Subject: Reid to Senate Dems: Climate change bill will wait until fall 
They are also jettisoning the renewable electricity standard. So it’ll just be oil spill response and a handful 
of relatively minor clean energy provisions 

Reid to Senate Dems: Climate change bill will wait 

until fall 

ily Diirrcn tio.xif - 0“ '22/10 02:32 PM “ 

Senate Majorih' Leader Harry Reid (D-Nev.) will bring a limited package ofoil spill response and 
energy measures to the floor next week, delaying action until at Ica.st this fail on a broader proposal 
that would impose greenhouse gas limits on power plants, senior Senate Democratic aides .said. 

Aides in.sistcd Reid’s decision is a nod to the packed floor schedule the Senate faces before it leaves 
in two weeks for the August recess, and that he has not abandoned plans to try and bring up a 
bro'ader climate and energy plan later in the year. 

But other legislative priorities and election-year politics might scuttle the wider climate and energy 
plan altogether. 

Reid discussed his plans with Senate Democrats at a Thursday meeting. 

Sen. Jeanne Shaheen (D-N.H.) described Reid as having delayed efforts to advance climate change 
legislation until after the August break, 

"What he suggested is that vve move forward on several bills to address energy and the oil spill and 
then coniinue to work on the climate piece when we get back," she said after the meeting in the 
Capitol. 

For now, the limited package expected on the floor this month will likely allow Democrats to push 
through a response to the Gulf of Mexico oil spill — such as tougher rig-safety requirements — and 
perhaps some energy provisions that members of both parties could support. 

The bill will not include a renewable electricity production mandate boosting power sources such as 
solar and geothermal that arc key industries in Reid’s home slate ofNcvada. 


To "Gina (Sheila) McCarthy", "Janel McCabe", "Bob Perciasepe" 

cc 

bcc 

Subject Fvv; Reid to Senate Dems: Climate change bri! will wait until 
fall 



425 


Release 3 - HQ-FOJ-01268-1 2 


All emails sent by "Richard vuindsor” were sent by EPA Administrator Lisa Jackson 


Richard 

To 

WrndS0?/DC/USEPA‘US 

cc 

01/22/2010 06:40 PM 

bcc 


Subject 


"Heidi EIHs”. "Gina (Sheila) fJlcCarthy" 


Fw: Washington Post 3 Senators Met with WH this 
Afternoon to Climate Bill 


Afiyn Brooks-LaSure 

— Original Message — 

From: Allyn Brooks - LaSure 
Sent: 01/22/2^10 06:34 PM EST 

To: "Jackson, Lisa ?." <windsor.rachard@epa.gDVj. 

Cc: "Ostler, Seth" cOster . Sftth^epa . gov>; David McIntosh; Adora Andy 
Subject; Fw; Washington Post: 3 Senators Met with WK this ACternoon to 
Climate Bill 


MABL 

M. Allyn Brooks-LaSure 
Office of the Administrator 
U.S- Environmental Protection Agency 
Cell: 202-631-0415 
Suzanne Ackerman 

— Origing] Message — 

From: Suzanne Ackerman 
Sent: 01/22/20.10 06; 26 ?M F.ST 

To: Seth Oster; Allyn Brooks-LaSure; Adora Andy; Roxanne Smith; Michael 
Thiem; Jeffrey Levy; Lina Youi’-es; Amy Dewey; Brendan Gilfiilan; Dave Ryan; 
Cathy Milbourn; Deb Berlin 

Subject: Washington Post: 3 Senators Met with WK this Afternoon to 
Climate Bill 


Rahm's climate meeting 
By Juliet Ei/perfn 
Jan 22. 2010 6:14 pm 

Some people might think climate legislation in the Senate is on life support but don't tei! that to Sens, John Keriy (D-Mass. 
Uebsrrnan (l-Conn). 

The three lawmakers met with White House chief of staff Rahm Emanuel Thursday afternoon for "a strategy session and U 
Stale of the Union," in the words of one Senate aide familiar wiUi the meeting. Graham also delivered his assessment of wl 
prospect of a bill. 

What President Obama says next week at the State of the Union will provide the dearest signal yet of whether he w'ill push 
dimate bill. 

But wait, as they say in the Ginsu knife ad, that’s not all. 

The troika met this week with officials from the U.S. Chambe-r of Commerce , one of the most outspoken opponents to the f 
Chamber refused to comment. 

And the three senators agreed to set aside four hours a week-which could translate into as many as eight separate meetir 
in the climate debate, and to recruit new Senate supporters. Next week the three will meet with Environmental Protection A 
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4/11/13 U.S. GAO - FwJeral RecordsiNaWonal/tfcWses and Selected Abends Need to Strengthen E-Mail Mane^ement 


Reports a Testimonies B^d^role'sts* Ktylssues About GAO Careers Muitimedia Resources For ... 

FEDERAL RECORDS 

National Archives and Selected Agencies Need to Strengthen E-Mail Management 

GAO-08-742, Jun 13, 2008 


Unda D. Koonti 

(202) 512-3000 
contact@goo.gov 


Office cf Public Affairs 

(2a2!S12->!aOO 

yQijngcitggso.gov 

Federal aganclBS are increasingfy using electrcnie mwl !W esswli^ iMmmuri'cation. In doing so, they am potcnliotiy creating messages (hat hthe the sfaius of federal 
records, which most be mafiaged and preser\od In accorda.ncB with the Federal Records Act Under the act. both Ihs Nation^ Archives ard Records Administration (NARA) a.nd 
ledera! agencies have responsibilities lor managing fsctcr^ records, Induding o-mefl records. In view of the Importance that e-mail plays In flocumonting govemmen! activities, 
GAO was asked, amncig t^hor things, to review the ext^I to which NARA provides oversight of federal records manpgemonl, describo selected agencies' processes (or 
marsaglng i^mal! records, artd assoss these agencies' iwnail policies arw! key prscticos, To do so, GAO exansnod NARA guidance, regulalions, and oversigh! actiwlies, as well 
as &-maI pciicles at four agencies (of confrasllng sizes and structures) and the prpcticos of selected officials. 

Alti'tough NARA has responstbilities for oversight of agerveies' records and records managemoni programs and praelicos. including conducting inspections w suivoys. pertormirg 
studies, and reporting results to the Congress arid the OfSce of ManagwnerA and Budget (0MB), in recent years NARA's oversight DCtivitles have been prtmehty limited to 
performing studies, NARA has conducted no Irvspec'ions of agoncy records managcmeni programs sirvee 2000, because it uses inspections ordy to address cases of the 
highest .nsk. and no recent cases have met its chierfo. Irv odiStiort. .NARA has not consIstenHy teported details on records management pwobients or recommended practices 
thsl weto discpvorwJ as a result of its studios. Without more comprehensive evaluations of agency tecortis management, NARA has limited assurance that sgcrvsies aru 
spproprlatoly managing the records in their custody and that important records are not lost. The (pur ogoncies reuewsd ganorally managed e-mail records through paper-based 
processes, rather than using aieetronic recordkeeping. A transition to electronic recordkeeping was underway at one of the four agerrcles, and two had long-term plans to usti 
alectronic recordkeeping, (Tho (aurfh agency had no ctirrent plans to make such a transliiorv.) Each of the bosiriess units that GAO reviewed (one at each agency) maintained 
’case’ liles to Uflll its mission one used inose for recortfxeoping. The practice at the units was to include a-m»l prjntoufa in the case files if the e-mal contninKl intormelion 
necessary to document (he easiy-ihat is. record rr^atehal. Those pnntouls irteluded trarvsmission data end disinbution lists, as rooulred. All lour agencies had e-mdll records 
management policies that addressed, with a (aw axceptiens. the reduiremenis In NARA's regulatiems. However, me prectices of senior offlclafs at those agorvcies did not always 
conform to rcqulremonts. Of the 15 senior oSldals whose pracHcas were reviewed, the e-mail records ^ir 7 (ineiodirvg ai! 4 al ore agency) were managed in compliance with 
requirements. (One additional ofKciet was selected for rewew but did not uso e-mail. ) The other 8 officials generally kept e-mail meesagas, record or nooroeord, In e-rnali 
systems that were not recordkeeping systems. (Among other things, recordkeeping systems allow related roewds to be calogorlzsd according to their business purposes.) If a- 
mall records are not kept In recordkoopirg systems, they may po herder to find arvd use. os wek os being at increased risk cf loss from inadvertent or outCHTvntIc deisticn. 
faetore contributing to rwnoomptlaneo inoludod Insufficient ttaining and oversight as wsii as the difllculfias of managing large volumes of e-moli. Without periodic evelualions of 
recordkeeping pracficas or other controls to ensure that siafl are trained a.nd carry out their responsiblliiioe, agencies neve iittte assurance that e-mail records are properly 
idonlitleii, stored, and preserved. 

Recommendations for Executive Action 

Rocemmendatfon; The Seeralary of Housing and urban Oovefopment should revise the d^itmencs poifcies to ensure that they appropriately raflecl NARA's 
raquiremants la ensure that stafi Is capable of Identifying federal records arvl to stale that e-meii systems must not bo used to store recordkeeping copies of e-mail 
records (oihar than those exceptions provided In the regiJaiien} ertd that e-rnali system backup tapes should net be used for recerdkseping purposes. 

Agency Affected: Department of Housing and U.roitfv Development 
Status: Dosed - implemented 

Comments; Housing ana urban Development (HUD) met tree recemmervaetlon by posting guldorwe on email record retention. A HUD official provided a copy of this 
guidarves to us in 2012, The gulitence described how stall using e-mas systems should determine whether e-mail is a record, end If so. how to retain ihat c-maii as a 
record. Relention steps included cresting ar-.d property labeOng and slorlng a hard copy of the e-mall. E-mait system back u.o tapes were not described as a roeord 
retaniion option. 


Recommendation; The Secretary of Homeland Security should dov^op atvd apply oversight practices, such as reviovrs and monitoring of records management training 
and practices, that are adequate lo ansurn that policies areeileciHe and that staff are adequately trairved and are Imptomantlng policies appropriaief^'. 

Agency Affected; Department of Hornaland Security 
Statiia Ciosad - Not Implemented 

Comment* In response to this recommendaficr* Iho OHS Under Secretary for Management Issued a memo in Septemtwr. 2012, rsquiring all DHS emptcyees to 
complete reccxds managemoni training, as welt as the VacVlr^and reportirva offfatning com^elion. However this policy does not address how OHS is ensunng that 
rocetds mtinagcmenl policies aro effective or preperiy ln?(rtomef*ed in additlat, the records fnanagc-ment pqliey that is one of the sourcas for the poiicy has not been 
finoiired and OHS has no! provided evidence that it address thus electronic reccKds weakrresses tdaniilled in our report. 


vVAW.g3o.gov('prodiJc!s/GAO-08-742 


1.f3 
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4/'11/^13 U S. GAO - Federal Records: National ArcNves and Selected Agencies Need toStrengdiiin E-Mait Man^emenl 


Racommendaflon: Tbo Secrciofy nf Hafnclarid Socuniy shoiid leviso liia departmera's pctficies Jc eesufe tha! t.*«!y appropriately reject NARA's rsquiremeiH to slaio 
ll'ot tirsH documents circutatsd on B-reoil syssorns are federal records. 

Agency Atfeefed: Oepartnent o! Homeland Secudly 
Status: CSosed • Ncil Implomcntsd 

Comments: in response to our fecommat>c!ation, a DHS ptlhCial stated that DKS t«as atWrassiog this reconsiTwndalion try updaling a policy {Diractise 141-01, RocorOs 
Management! cxi employee and conlracto; rosponsibitities to incbido prMwwtg ardprotectirg tecofds regardlass ot fennat or media Subseguenlly, a DHS ofScia! 
advised of updates !o the Oirective-'irwtructions to identify e-mal records. Mwretet; as of the Se;rteml>er2012. this guidance was stili in draft. Therefore dtis 
rcecmmendaiion is closed as not implementert. 


Recommendation: The Chairman of the Fsnetal Tredo Commission shouid revise the comrnsslao's fwiioies to ensura (hal they approphalaly roftect NARA's reguircmsni 
to instruct siaS on the management and presertairon of e-mirt messags; sent or received Som nongovemmcnlat e-maii systems. 

Agency Affocted: f-edarai Trade Commission 
Status: CiasGd - Implfc-mentod 

Comments- In response to the draft report, the FTC sent anrtica to FTC about the inlcmal pdicres and procGdums that apfJy to !hs management and disposiiion of 
ciloclronic mail ntesaage.s, dated May 28, 2&)8. Acewding to the nrtice, non-FTC o-mail accouirts are not to bo used lii corwucl FTC busirsess due lo pri-.racy. security, 
and rocoKis managsment reasor^s. Further, the notice stales that inlhaevem that slalf send or receive work -rofatod e-mail racords from nongcnernmenSal systems, staff 
must fprvv.ard such &*mails, including any aUech.TWfnls. to Iher FTC scccunl and handle the records m accordance with FTCis c-rnail policies and procedures. Hy taking 
Ibis action, FTC met this racummnndation. 


Recommendation: Tlse .Administrator of Ihe E.nviio.nn'.enta! Piolection Agency shoiiddevriop and apply oversiglU praclicss. such as reviews and inortloring of records 
management Sraining and practices . that are adequate to cns>KO IhM pities are elfeclivc amJ that staff are adequately Irained and are implemervting policies 
appropriately. 

Agency Affected: En-eronmental Proleclia' Agency 
Status: Closed - implRmenled 

Comments: EPA acriressud this locommendatlwiintwoways byr 1) issuing orrFmeagerKy wide Iraining or. basic records manogortierit requirements and e-mail record 
capture in 2009 and 2) issuing a basoime Records Managoment Survey tn 2010 to asses* EPA's records poHcy, to tie usnd by records officers to assess their records 
programs. This survey inetuSod questions on the rtature of records management trarrvirvc which can be -used to assess training adequacy, Aa a result of issuing the 
agency-w'rte on-line racords mtinagameni training ana the suAcy. sPA bctlitr assured that e-mail reconls arcappropriaiely idemifted, siorod, and presarwd. 


Recommendation; Tha Adminisiraia ol the Erivironmoi^al Prcttsction Agency should re-Jsc the agency's policies to ensure thpi they appropriately reflect NARA's 
raquiiomenl on instnictirvg siaff on the manarjemcnt arid preservs«ionefe-m»! messoges sont or receivofl Fom nongoubfritnenta) e-mail systems. 

Agency Atteetod: Gnvfronmontal P.-otecrion Agency 
Status' Closed - Not tmplemenfed 

Comments, We recommarxJed in Juno 200B that the Administrator ol the Envlronmanial Protection Agency (EPA) revise agency policios lo onstiro that thay 
appropriately reflocl NARA requirements on jnstrucimg staff on the managcmoni and prcse/vaiicn of eHtiail messages senl orfseeivecl ftom nongovsinmenlal e-maii 
systems. In response, EPA officials ndufifld that they had rovtseo their recoMs management policy regarding e-mail but that tha policy was not officially approi^O. We 
asked for awdonoo of this approval 10 20-11 and in early and laic Augosl. 2C12. As ol September 2012. EPA nad not prevtoefl ovfOenca of this approval, Therafore iNs 
rwommondaiiwi is closed as not impiemenled. 


Racommondatlon; To batter ensure that fedorol records, incluttrig ibose mat originated as e-mail messages, ere appropristnly identiflsd, ratt^rfod, and archiwo, the 
Arehivtal ol the United Slaws should develop and implement an approach to oversight of agency rocores mon^omant progra.ms that pmudas aflequaia asauranco (hai 
agericies arc following NARA guidanoe. includrrtg; (1) <Je«!op:ng vs.-ious types of inspections, surveys and other means to evaluate the state of agency records and 
records managomant programs; (2) developing entona for using Ihese means ^ assessment ihal ensure that they are regularly porfemtea; and (3) regularly report to the 
Congress end 0MB on il-,e findings , roccimmendotlons. and agency responses to its oversight octiulies, as required By law. 

Agency A'ffeeted. Genera) Services Adminlsfratton. -SiaiionslA'chives and Records Admrrisiration 
Status Closed • Implemented 

Comments- (n Juno .2008, woraporlBd Hi»l federri agencies were in-creastogly using electronic mad (e-motf>for ossanfiai communicalion, anti in doing so. Ihey were 
poteniially creating moasnges that have the status of fcdwal records which most be managed and prosorv**} in accordance with the Fodaral Records Acl. Under Ihoncl, 
Both me National Archives and Racryds ArSminisir^ion (N.ARA) and fedoral agencies have responsibilities for rnarwgmg federaJ records, including e-mail records. Further, 
according lo NARA's regulation on o-mail pdtcy and guMfanco, il leqiares agencies to irvstreet irieir staff on the managsment and presarwiion of e-marl records son! or 
received from rongovemmenial e-mait systems. We feund among osh» ifengs that; 1) NAHA no longer performs irupisetions of agency records management plans: 2) 
NARA has conducted six records mnnagemoni studies, however issues existed doe lo llmiiattans in scope; and 3) NARA has not reported on its cwsrsigiil aclivlfies as 
.required by the F«ers) Records Act. As e result, we recommonded that NARA develop and implemem an approach to oversight of agency records managBment 
prograiJis tnni ptovrefes adequate assurance that agcocies are following NARA guidance, including; 1) deuataping venous types of inspaciions, surveys, and other meons 
to evaluaie ihe state of agency rrecords and records manaB«iier« programs: 2) devnJnping entena 10' using thesa means of assessment that ensure that they are 
regufedy performod; and 3) rogufarly teiwri to the Congress and OMO on the Sndirms. recommendatwns. and agency respoi-ises to its oversight aclivtties, as required by 
few. In response to our recommendation, NARA has taken Iho fafknMng actions: iiawKoveda plan wtiich inctudos a methodology b.- conducting anrvual records 
managernent program self-assessments and agency inspeciions: 2) included guidahce for NARA lo conduct anrwiol records managomont program selFassessmems and 
mspBCiions ol oil Isderal agencies beginning in lisceri year 2010; and 3) NARA began reporting to tha Congress and the Office of Management and Budget {DMBJ on -is 
records msnage.menl activiiica in Ihe annual PerlormarKe and AccoontaWify Report (PAR) as w«(l as issuing memccanda to notify agencies of expanded agency 
reporting require.-nwls included in the PAR rsported lo the Congress ond OMB. As a resist. NARA has increased asstiraneo that records aie adequaieiy managed and 
Ihal impo.rtartl records are not being lost. 

RBCommendatlon: The Secretary of Housing and Urban Dev^comwl shouldde<*lop30dopf^y overstaht practices, such as reuews and monitonng of records 
management Iraining aivi practices, trial are adequate lo ensure that poticles are effective and Ihal staff are adequately trainBd arxl are implementing policies 
pppropnaiely. 
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U.S. GAO - Federal Records: Na&on^Arctiives and Sheeted Agere:)cs Need toStranglhenE-Maii Managsnienl 
Agency AtfBctod: Dcpa'ti”(;ri[ of Housing ane Ur&an Dc'i^c^efrt 
Status: CioseO- Implemented 

Comments: HUD met this requitemen! as follows, te Arty ZD09, HUD atMsedthid it had met this requireme-it by requiring Records staff to train program staff every 
quaaer as Sjxiotlied In HLiD?s Smptoyoe Porformaivco Planning and Evaluation System. HUD provideG a document from the system slating this r«(u!fen)(<n!, and a 
document showing that monthty records managemerrt ttwing has been conducieij with a set qf named staff. 
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Why GAO Did This Study 

Federal agencies are increasingly 
using electronic mail (e-mail) for 
essential communication, in doing 
so, they are potentially creating 
messages that have the status of 
federal records, which must be 
managed and preserv’ed in 
accordance with the Federal 
Records Act. Under the act, both 
the National Archives and Records 
Administration (NAJIA) and federal 
agencies have responsibilities for 
managing federal records, 
including e-mail records. 

In view of the importance tliat e- 
mail plays in documenting 
government activities, GAO was 
asked, antong other things, to 
review the extent to which NARA 
provides oversight of federal 
records management, describe 
selected agencies’ processes for 
managing e-mail recoi-ds, and 
assess these agencies’ e-mail 
policies and key practices, To do 
so, GAO examined NARA guidance, 
regulations, and oversight 
activities, as well as e-mail policies 
at four agenciies (of contrasting 
sizes and structures) and the 
practices of selected officials. 


What GAO Recommends 


GAO is recommending that NARA 
develop and implement a 
comprehensive oversight 
mechanism and that the four 
agencies address weaknesses in 
records management oversight, 
policies, and practices. Officials 
from the five agencies indicated, in 
comments on a draft of this report, 
that they were implementing or 
intended to implement GAO's 
recommendations. 

To view the full product, including the scope 
and methodology, click on GAO-09-742- 
For more information, contact Linda Kaontz at 
(202) 512-6240 or koontzl@gao,gov. 


What GAO Found 

Although NARA has responsibilities for oversight of agencies' records and 
records management programs and practices, including conducting 
inspections or siuveys, perfomting studies, and reporting results to the 
Congress and the Office of Management and Budget (0MB), in recent years 
NARA’s overnight activities have been primarily limited to performing studies. 
NARA has conducted no Inspections of agency records management programs 
since 2000, because it uses inspections only to address cases of the highest 
risk, and no recent cases have met its criteria. In addition, NARA has not 
consistently reported details on records management problems or 
recommended practices that w'ere discovered as a result of its studies. 

Without more contpreheitsive evaluations of agency records management, 
NARA has limited assurance that agencies are appropriately managing the 
records in tJteir custody and that important records are not lost. 

'I'he four agencies review'cd generally managed e-mail records through paper- 
based processes, rather than using electronic recordkeeping. A transition to 
electronic recordkeeping was under way at one of the four agencies, and two 
had long-term plans to use electronic recordkeeping. (The fourth agency had 
no current plans to make such a transition.) Each of the business units that 
GAO reviewed (one at each agency') maintained “case” files to fulfill its 
mission and used these for recordkeeping. The practice at the units was to 
include e-mail printouts in the case files if the e-mail contained information 
necessary to document the case — that is, record material, These printouts 
included transmission daUi and distribution lists, as required. 

AJ! four agencies had e-mail record.s management policies that addre-ssed, 
with a few exceptions, the requiremonts in NARA’s regulations. However, the 
practices of senior officials at those agencies did not always confonn to 
requirements. Of the 15 senior officials whose practices were reviewed, the e- 
mail records for 7 (including all 4 at one agency) were managed in compliance 
with roquiromenis. (One additional official was selected for review but did not 
use e-mail.) The other 8 officials generally kept e-mail messages, record or 
nonrecord, in e-mail systems that were not recordkeeping systems. (Among 
other things, recordkeeping systems allow related records to be categorized 
according to their business puiposes.) If e-mail records are not kept in 
recordkeeping syst ems, they may be harder to find and use, as well as being at 
increased risk of loss from inadvertent or automatic deletion. Factors 
contributing to noncompliance included insufficient training and oversight as 
well as the difficulties of managing large volumes of e-mail. Without periodic 
evaluations of recordkeeping practices or other controls to ensure that staff 
are trained ami carry out their responsibilities, ixgencies have little assunmee 
that e-mail records are properly identified, stored, and preseived, 
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A, G A O 

^^^^^^^^^Accouniabitity • IntegfHy * Beliablllty 

United States Government Accountability Office 
Washington, DC 20548 


June 13, 2008 

The Honorable Henry A. Waxman 
Chairman 

Conimittt^ on Ot^ersight and Government Reform 
House of Representatives 

The Honorable William Laey Clay 
Chaimtan 

Subcommittee on Information Polk-y, Census, and National Archives 
Committee on Oversight and Government Reform 
House of Representatives 

Federal agencies are increasingly using electronic mail (e-mail) for 
essentia] communication, and in doing .so, they are potentially creating 
messages that have the stat;us of federal records. Accordirig to the Federal 
Records Act,' federal records are materials in whatever form that 
document government functions, activities, decisions, and other important 
transactions, and such records must be managed and preserved in 
accordance with the act^ As the volume of federal e-mail grows, so does 
the challenge of managing electronic records. 

Under the act, the National Aichives and Records Administration (NARA 
or the Archives) has responsibilities for oversight and guidance of federal 
records management, including management of e-mail record.s. Agencies 
also have records management responsibilities, including the 
responsibility to develop e-mail management policies and practices that 
include specific requirements, such as defining suiff responsibilities for 
determining whether an e-mail (including any associated attachments) is a 
federal record and, further, requiring preseivation of record e-mail. 

In view of the importance that e-mail plays in documenting government 
activities, you asked that we review fedeml e-mail records management;. 
Specifically, our objectives were to 


‘The relevant provisions of the Federal Records Act. of 1950 and subsequent records 
management statutes are largely codified in Chapters 21, 29, 3!, and 33 of Title 44 of the 
U.S. Code. 

definition of a recoitl is gtveix at 44 U.S.C. 3301, 
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• assess to what extent NARA provides oversight of federal records 
management programs and practices, particularly with regard to e-mail; 

• describe processes followed by selected federal agencies to manage e- 
mail records; 

• assess to what extent the selected agencies’ e-mail records 
management policies comply with federal requirements; and 

• assess compliance of selected senior officials with key e-mail 
recordkeeping requirements. 

To detenuine the extent to which NARA pro%ided oversight of federal 
agencies’ programs for managing and presemng federal e-mail records, we 
analyzed applicable laws, regulations, and guidance; reviewed NARA's 
oversight activities from 2003 to 2007, including its 2003 to 2007 reports to 
the Office of Management and Budget (OMB) and the Congress on records 
management activities; analyzed NARA reports and documents; and 
interviewed NARA officials. 

To describe e-rnaii recordkeeping processes at selected federal agencies, 
we selected four federal agencies (the Environmental Protection Agency, 
the P'edcra! Trade Commission, and the Departments of Homeland 
Secuiity and of Housing and Urban Development), based on contrasting 
sizes and structures and on the significance of their records to protecting 
rights and documenting accountability. We reviewed agency documents, 
analyzed agency responses to a series of data collection instruments, 
interviewed agency officials, reviewed the e-mail management practices at 
one business unit at each agency, and inspected a limited number of 
sample e-mail records identified by the agencies to corroborate their 
statements. 

To determine the extent to which the four agencies’ policies comply with 
requirements, we analyzed applicable law-s, regulations, and guidance to 
identify e-ntaii records management requirements, and we assessed the 
agencies’ e-mail management policies against these requirements, 

To assess compliance of selected senior officials with key recordkeeping 
requirements at. each agency, we reviewed tiie e-mail managtuuent 
practices of four senior officials (including the agency head at each 
selected agency), based on agency responses to our data collection 
instruments, inteiviews with agency officials, and inspection of a limited 
number of sample e-mail records identified by the agencies to corroborate 
their .statements. W^e did not attempt to assess tlie extent to which the 
agencies’ staff correctly identified e-mail as federal records or the extent 
to which the agencies’ records appropriately included e-mail. Additional 
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detail on tlie objectives, scope, and methodology of this audit can be found 
In appendix L 

We conducted this performance audit from April 2007 to May 2008 in 
accordance with generally accepted government auditing standards. Those 
standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and 
conclusions based on our audit objectives. We believe that the evidence 
obtained provides a reasonable basis for our findings and conclusions 
based on our audit objectives. 


Results in Brief fulfill its responsibility under the Federal Records Act for oversight of 

agency records management programs, KARA planned to conduct 
activities including inspections, studies, and repotting. However, despite 
its plans, in recent yem-s its oversight activities have been primarily limited 
to perfonuing studies. Although it has performed or sponsored six records 
management studies since 2003, it has not conducted any inspections 
since 2000. In addition, although NARA’s reporting to the Congress and 
0MB has generally described progress in improving records management 
at individual agencies and provided an overview of some of its ma,jor 
records management activities, it has not consistently provided 
evaluations of responses by federal agencies to its recommendations, as 
required, or details on records management problems or recommended 
practices that were discovered as a result of inspections, studies, or 
targeted assistance projects. Without a consistent oversight program that 
provides it with agovemmentwide perspective, NARA has limited 
assurance that agencies are appropriately managing the records in their 
custody, increasing the risk that impottant records will be lost. 

The four agencies reviewed generally managed e-mail records through 
paper-iiased processes, rather than using electronic recordkeeping. A 
transition to electronic recordkeeping was under way at one of the four 
agencies, and two had long-lenn plans to use electronic recordkeeping, 
(The fourth agency had no current plans to make such a transition.) Each 
of the business units that we reviewed (one at each agency) maintained 
“case” files to fulfill its mission and used these for recordkeeping. The 
practice at the units w-as to include e-mail printouts in the case files if the 
e-mails contained information necessai-y to document the case — that is, 
record material. These printouts included transmission data and 
distribution lists, as requu-ed. 
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Three of the four agencies we reviewed had policies in place that generally 
complied with key aspects of NARA’s regulations on e-mail records 
management. At these agencies, the policies were each missing one of nine 
key elements. For example, one agency’s policy did not specify, as 
required, that draft documents circulated via e-mail may be federal 
records; agency officials indicated that tfiey planned to address the 
omission in updated guidance. At the fourth agency, the policy was 
missing three of eight applicable requirements. ' One element of the policy 
was inconsistent with regulations, requiring only the sender of an e-mail 
message to detennine record status; the regulation states that both sent 
and received messages could be e-mail records. According to agency 
officials, the policy was incomplete because the depEutment’s stated 
practice is not to use e-mail to create official records. However, this 
practice does not remove the requirement for employees to assess e-mail 
received for its record status, because the agency cannot know that 
employees will not receive e-mail with record status; the deteimination of 
record status depends on content, not medium. The agency's policy and 
guidance were silent on two other requirements. Agency officials stated 
that tlicse were included in the policy by a reference to the NARA 
regulations in which they appear. However, this reference was too general 
to make the requirements clear. 

For the senior officials whose practices we reviewed, recordkeeping 
requiR'ments for e-mail were not always met. Of 15 senior officios, ‘ the e- 
inail for 7 (including all 4 at the Federal Trade C/ommission) was managed 
in compliance with requirements.” The remaining 8 officials (at three 
agencies), did not consistently conform to key requirenientsS in NARA’s 
regulations for c-mail records, such as filing them in appropriate record- 
keeping systems. Instead, c-mail for these officials, whether record or 
nonrecord, was generally being retained in e-mail systems tliat lacked 
recordkeeping capabilities. (Among other things, a recordkeeping system 
allows related records to be grouped into classifications according to their 
business purposes.) If e-mail records are not kept in recordkeeping 
systems, they may be harder to find and use, as well as being at increased 


'One requirement was not applicable because of the configuration of the agency’s network. 
'One senior official tUd not use e-mail, according to agency .staff. 

'In addition, one official was using Uie e-inaii system to store recoixls in anticipation of a 
tmn.sition to an electronic recordkeeping system; when tiie ongoing transition is complete, 
the new system should allow this official’s recordkeeping practices to be brought into 
compliiuice with requirements. 
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risk of loss from inadvertent or automatic deletion. Factois contributing to 
this noncompliance included inadequate training and oversight, as well as 
tlie difficulties of managing large volumes of e mail. Without periodic 
evaluations or other controls to ensure that staff receive training and are 
carrying out their reisponsibilities, agencies have little assurance that e- 
mail records are appropriately identified, stored, and preserved. 

To address weaknesses in records management policies and practices, we 
are making recommendations to the Ai'chivist that address improvements 
to oversight of govemmentwide records management and to the agencies 
that address improvements to e-mail records management policies, 
training, and oversight. 

In comments on a draft of our report, officials from NARA, the 
Environmental Protection Agency, the Federal Trade Commission, and the 
Departments of Homeland Security and of Housing and Urban 
Development Indicated that they were implementing or intended to 
implement our recommendations. NARA, the Environmental Protection 
Agency, and the Department of Housing and Urban Development provided 
written comments (which are reproduced in apps. 11 to IV), and the 
Federal Trade Commission and the Department of Homeland Security 
provided comments via e-mail. We also received technical comments from 
NARA and the Federal Trade Commission, which we incorporated into our 
report as appropriate. 

Although the Department of Housing and Urban Development agreed to 
implement our recommendations, it disagreed with certain details of our 
draft, particularly our conclusion regarding the department’s compliance 
with the requirements we reviewed. According to the department's 
comments, its e-mail records policies should be considered to comply 
because they incorporate NARA's regulations by reference. Our dnift. 
recognized the reference to NARA regulations in HUD’s policy, but we 
concluiled that such a reference was not adequate to comply with NARA 
regulations. As we stated, the reference in HUD’s policy is too general to 
make clear to HUD staff whkdt practices are prohibited. In addition, HUD 
did not establish procedures to implement t he requirements in question, as 
the reguliUions require. 


Background 


Advances in information technology and the explosion in computer 
intcrconnectivity have had far-reaching effects, including the 
transformation from a pa 4 )er-based to an electronic business environment 
and the capability for rapid communication through e-mail. Although these 


Pago 5 


GAO-08-742 Federal Records 



438 


developments have led to improvements in speed and productivity, they 
also pose challenges, including the need to manage those e-mail messages 
that may be federal records. 


NARA and Federal 
Agencies Have 
Responsibilities for 
Federal Records 
Management 


Under the Federal Records Act, NARA is given general oversight 
responsibilities for records management as well as general responsibilities 
for archiving. This includes the preservation in the National Archives of 
tire United States of permanent records documenting the activities of the 
government. NARA thus oversees agency management of temporary' and 
pennanent records used in everyday operations and ultimately takes 
control of permanent agency records judged to be of historic value." (Of 
the total number of federal records, less than 3 percent are designated 
permanent.) 


In particular, NARA is responsible for issuing records management 
guidance; working with agencies to implement effective controls over the 
creation, maintenance, and use of records in the conduct of agency 
business; providing oversight of agencies’ records management programs; 
approving the disposition (destruction or preservation) of records, and 
providing storage facilities for agency records. The act also gives NARA 
the responsibility for conducting inspections or suiveys of agency records 
and re(‘ords management programs. 

The act' requires each federal agency to make and preserve records that 
(1) document the organization, functions, policies, decisions, procedures, 
and essential transactions of the iigency and (2) provide the information 
necessary to protect the legal and financial rights of the government and of 
persons directly affected by the agency’s activities. These records, which 
include e-mail records, must be effectively managed. 

Records Management Includes 
a Range of Activities 


To understand the requirements for managing e-mail records, it is useful to 
consider the broader context of government records management. P'irst, 
the term record, as mentioned earlier, has a specific meaning in this 
context (not just the every’day sense of aiiything written down or 


"Kelevant NARA regulations implementing the Fetieral Records Act are found at 30 C.F.R. 

1220- im 

As relevant here, 44 U.S.C. chapters 21, 29, 31. and 3;3. 
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Otherwise fixed in some medium). The Federal Records Act; includes an 
extensive definition of a record * 

As used in ttiis chapter, “records" includes all books, papers, maps, i^horographs, machine 
reattabie materials, or other documentary materials, rega rdless of physical fomi or 
characteristics, made or received by an agenc^y of the United States Gov'emment under 
Federal law or in connection with the transaction of public business and preseived or 
appropriate for preservation by that agency or its legitimate successor as e\idence of the 
<)!-ganization, functions, policies, decisions, procedures, operations, or other activities of 
the Government or because of the informational value of data in them. Library and museum 
material made or acquired and preserved solely for refeiettce or exiiibition purposes, extra 
copies of documents preserved only for convenience of reference, atid stocks of 
publications and of processed documents are not inciutled. 

As the definition shows, although government documentary materials 
(including e-mails) niay be “records” in this sense, many are not. For 
example, not all e-mails document government “organization, functions, 
policies, decisions, procedures, operations, or other activities” or contain 
data of inlormational value. 

According to MARA, the activities of an agency records management 
program include, briefly, the following 

• identifying records and sources of records; 

• developing a file plan for organizing records, including identifying tlie 
classes of records that the agency produces; 

• developing records schedules — that; is, proposing for each type of 
content where and how long records need to be retained and their final 
disposition (destruction or preservation) based on time, or event, or a 
combination of lime and even!.; and 

• providing records ntanagement guidance t o agency staff, including 
agency-specific recordkeeping practices that establish what records 
need to be created in order to conduct agency business. 

Developing record schedules is a cornerstone of the records management 
process. Scheduling involves not individual documents or file folders, but 
rather broad categories of records. Traditionally, those were record scries: 
that is, “records arranged according to a filing system or kept together 
because they relate to a particular subject or function, result from the 
same activity, document a specific kind of transaction, take a particular 


*44 u.S.C. 3301. 
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physical form, or have some other relationship arising oiiL of their 
creation, receipt, or use, such as restrictions on access and use.” More 
recently, NARA introduced flexible scheduling, which allows so-cailcd 
“big bucket" or large aggregation schedules for temporary and permanent 
records.” Under this approach, the schedule applies not necessarily to 
records series, but to all records relating to a work process, group of work 
processes, or a broad program area to which the same retention time 
would be applied. 

To develop records schedules, agencies identify and inventory records, 
and NARA’s appraisal archivists work with agencies to appraise their 
value (which includes informational, evidential, and historical value), 
detennine whether they are temporary or permanent, and determine how 
long the tentporai'y records should be kept. NARA then approves the 
necessary records schedules. No record may be destroyed unless it has 
been scheduled, and for temporary records the schedule is of critical 
importance because it provides the authority to dispose of the record after 
a specified time period. 

Records schedules may be of two kinds: an agency-specific schedule or a 
general records schedule, which covers records common to several or all 
agencies. According to NARA, general records schedules cover about a 
third of all federal records.'” For the other two-thirds, NARA and the 
agencies must agree upon .specific records schedules. Once a schedule has 
been approved, the agency is to issue it as a management directive, train 
employees in its use. apply its provisions to temporary and permanent 
records, and ensure proper Implementation. 


Records Management Must The Federal Records Act covers documentary material regardless of 
Address Electronic physical form or media, but until Uie advent of computers, records 

RponrHti Tn^liiHincr F-Mnil management and archiving had been largely focitsed on handling paper 
’ documents. As information is increasingly created and stored 

electronically, records management has had to take into account the 


'National Archives and Reconls Administration. Guidance for tlexible Scheduling. 
Bulletin 200-‘>-05 (Apr. 20, 2005), wvvw.arcluves.gov/recorcis-mgnit/l>ulletins/200-5/2()05- 
05-htnd. 

"'General records schedules are posted at NARA's Web sit e: www.archives.gov/records- 
mgnil/ardor/records-schedules.html. 
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creation of records in varieties of electronic formats, including e-mail 
messages. 

NARA has promulgated regulations at 36 C.F.R. Part 1234 that provide 
guidance to agencies about the management of electronic records. This 
guidance is supplemented by the issuance of periodic NARA bulletins and 
other forms of guidance to agencies. To ensure that the management of 
agency electi'onic records is consistent with the Feder al Records Act, 
NARA requires each agency to maintain an inventory of all agency 
information systems that identifies basic facts about each system and the 
information it contains, and it requires that agencies schedule the 
electronic records in its systems. Like other records, electronic records 
must be scheduled either under agency-specific sc:hedules or pursuant to a 
general records schedule. 

According to the regulation/' agencies are required to establish policies 
and procedures that provide for appropriate retention and disposition of 
electronic records. In addition to including general provisions on 
electronic records,'^ agency procedures must specifically address e-mail 
records: that is, the creation, maintenance and use, and disposition of 
federal records created by individuals using electronic mail systems.* ' 

The regulation defines an electronic mail message as 

“a documeiif created t)r received on an electronic mail system incUidiiig brief note.?, niore 
formal or .substantive narrative documents, and any attachments, such as woid processing 
and other electronic documents, whkrh may be tran.smitted with the message.” 

The regulation requires e-n^ail records to be managed as are other 
potential federal records with regard to adequacy of documentation, 
recordkeeping requirements, agency records management responsibilities, 
and records disposition. This entails, in particular, ensuring that staff are 


“36 C.F.H. Part IZU. 

‘T'or exanjple, the regulation states tiiat all information in eiectrouic systems (iiicluditig 
those operated by contractors) Is to be scheduled (either Uu'oiigii genend or agency- 
specific record.s schedules) and that such scheduling shall take place no later thmi i year 
after the implementation of die system. 

"36 C.F.R. §1234.24. 
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awai e that e-mails are potential records and training them in identifying 
which e-mails are records.’^ 

Specific requirements for e-mail records include, for example, that for 
each e-mail record, agencies must preserve transmission data, including 
names of sender and addressees and message date, because these provide 
context that may be needed for tlie message to be understood, Further, 
except for a limited category of “transitory" e-mail re<*ords, agencies are 
not permitted to store the recordkeeping copy of e-mail records in the e- 
raail system, unless that system has all the features of a recordkeeping 
system; table 1 lists these required features. 


Table 1: Required Features of Electronic Recordkeeping Systems That Include E- 
Maii Records 


Features 

Allow related records to be grouped into classifications according to the business 

purposes they serve 

Permit easy and timely retrieval ol Doth individual records and groupings of related 

records 

Retain records In a usable format for their required retention period as specified by a 
NARA-approved records schedule 

Be accessible by individuals who have a business need for information in the system 

Preserve the transmission and receipt data specified in agency instructions 

Permit transfer of permanent records to NARA 

Source; 36 C.F.H. § ?234,24(t>M I). 

If agency e-mail systems do not have the required recordkeeping features, 
either agencies must copy e-mail records to a separate electronic 
recordkeeping system, or they must print e-mail messages (including 
associated transmission information that is needed for puiposes of 
context) and file the copies in traditional paper recordkeeping files. 


' 'Thp requirements for informing and training staff on identifying records are givei^ in 3f» 
C.F.R. § 1222.20. 

’'^“rhese are e-mail records with veiy short-terni (180 days or less) NAR-A-approved 
retention peiiods (under die authority of General Record Schedule 23, Item 7, or a NARA- 
approved agency records schedule). Agencies may elect to manage such records ojt the e- 
mail system itself, without the need to copy the record to a recordkeeping system, provided 
that ( 1) users do not delete the messages before the expiration of the NARA-approved 
retention period, and (2) ttie system's automatic deletion ruip.s en.siire pre.servation of the 
recoixls until the expiration of the NARA-approved retention period. 
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NARA’s guidance ^lows agencies to use either paper or electronic 
recordkeeping systenis for record copies of e-inail messages, depending on 
the agencies’ business needs. 

Each of the required features listed in table 1 is important because it helps 
ensure that e-mail records remain both accessible and usable during their 
useful lives. Forexguuple, it is essential to be able to classify records 
according to their business purpose so that they can be retrieved in case of 
mission need. Further, if records caiutot be retrieved easily and quickly, or 
they are not I’etained in a usable format, they do tiot seive the mission or 
historical purpose that led to their being preserved. In many cases, e-mail 
systems do not have the features in the table. If e-mail records are retaincid 
in such systems and not in recordkeeping systems, they may be harder to 
find and use, as well as being at increased risk of loss from inadvertent or 
automatic deletion. 

Agencies must also have procedures that specifically address the 
destruction of e-mail records. In particular, e-mail records may not be 
deleted or othci’wise disposed of without prior authority from NARA."* 
(Recall that not all e-mail is record material. Agencies may destroy 
nonrecord e-mail.) 

Agencies can dispose of e-mail records in tltree situations: First, agencies 
are authorized to dispose of e-mail records with very short.'term 
(transitory) value that are stored in e-inml systems at the end of their 
retention periods (as mentioned earlier). Second, for other records in e- 
mail systems, NARA authorizes agencies to delete the version in the e-mail 
system after the record has been preseiTcd in a recordkeeping system 
along with all appropriate transmission data. Finally, agencies are 
authorized to dispose of c-mail records in the recordkeeping system in 
accordance with the appropriate records schedule, If the records in the 
recordkeeping system are not scheduled, the agency must schedule them 
before they can be disposed of 


Management of E-Mail Because of its nature, e-mail can present particular challenges to records 

Records Poses Challenges management. Fii-St, the information contained in e-mail records is not 
uniform. This is in conti-ast to many infomiation systems, paiticularly 
those in computer centers engaged in lai ge-scale data processing, which 


“‘44 U-S.C. § 3303a, 
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contain structured data that generally can be categorized into a relatively 
limited set of logical groupings. The information in e-mail systems, on the 
otlier hand, is not structured in this way; it may concern any subject or 
function and document various types of transactions. As a result, in many 
cases, decisions on which e-mail messages are records must be made 
individually. 

The kinds of considerations that may go into determining the record status 
of an e-mail message arc illustrated in figure 1. As shown by the decision 
tree in the figure (developed at Sandia National Laboratories), agency staff 
have to be aware of the defining features of a record in order to make 
these decisions. 
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Figure 1 : Example Decision Tree for Determining Whether an E-Mail Message Is a Record 



When in doubt, treat it as a record. 
Call your Records Officer for information. 


1 

RECORD > 



RECORD' 


P" \ 

RECORD 


RECORD 


Source: NARA Tootkii tw Managing Electronic flecoras. Adapted from Anns W, Nustmum, Sandia Naliona! t-aOoratories. 


Second, the transmission data associated with an e-mail record — including 
information about the senders and receivers of messages, the date the 
message was sent, and any attachments to the messages — provide context 
that may be crucial to understanding the message. Thus, as NARA’s e-mail 
regulations and guidance reflect, transmission data must be retained, and 
attachments are defined as part of tfie e-mail record. 

Third, a given message may be part of an exchange of messages between 
two or more people within or outside an agency, or even of a string 
(sometimes brandling) of many messages sent and received on a given 
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topic. In such cases, agency staff need to decide which message or 
messages should be considered records and who is responsible for storing 
tiiem in a recordkeeping system. 

finally, the large number of federal e-mail users and high volume of e- 
mails increase the management challenge. According to KARA, the use of 
e-mail results in more records being created than in the past, as it often 
replaces phone conversations and face-to-face nmetings that nught not 
have been otherwise recorded. E-mail may also replace other types of 
written communications, such as letters and memorandums. 

Whether agencies use paper-based or electronic recordkeeping systems, 
individual useis generally make decisions (based on considerations such 
as those in the figure) on what messages they judge to be records. In 
paper-based systenrs, users then print and file e-mail records — with 
appropriate transmission data — in the appropriate file structure (generally 
corresponding to record series or schedule). In electronic systems, the 
particular steps to file the record would vaiy depending on the particular 
type of system and its degree of integration with the agency’s other 
infomiation systems.*' Although details vary, an electronic recordkeeping 
system, like a paper-based system, requires that a filing structure has been 
established by which records can be associated with the appropriate 
series. 

The advantages of using a paper-based system for record copies of e-mails 
are that this approach takes advantage of the recordkeeping system 
already in place for the agency’s paper files and requires little or no 
technological investment. The disadvantages are that a paper-based 
approach depends on manual processes and requires electronic material 
to be converted to paper, potentially losing some features of the electronic 
original; these processes may be especially burdensome if the volume of e- 
mail records is large. 

The advantage of using an electronic recordkeeping system, besides 
avoiding the need to manage paper, is that it can be designed to capture 
certain required data (such as e-mail transmission data) automatically. 


’’For exanipie, Iht? recordkeeping system might be a stand-alone system, it might be 
integrated into an e-mail application, it might be a component of a more general electronic 
document management system, or it might be a function of an enterprisewide electronic 
information management system. NARA, Electronic Recordkeeping? 

www.arclHves.gov/records-mgmt/poiicy/'prodlb.html, 
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Electronic recordkeeping systems also make seai ches for records on 
particular topics much more efficient. In addition, electronic systems that 
ai e integrated with other applications may have features that make it 
easier for the user to identify records and that potentially could provide 
automatic or partially automatic classification functions.*'* However, as 
with other information technology investments, acquiiing an electronic 
recordkeeping system requires careful planning and analysis of agency 
requirements and business processes; in addition, electronic 
recordkeeping raises the issue of maintaining electronic information in an 
accessible fonw Utroughout its useful life.'*' Finally, like paper-based 
systems, electronic recordkeeping systems must be used properly by 
employees to be effective. 

These challenges have been recognizee! by NARA and the records 
management community in numerous studies and articles.^" A 2001 suivey 
of federal recordkeeping practices conducted by a contractor — SRA 
International — for NARA concluded, among other things, that managing e- 
mail was a major records management problem and that the quality of 
recordkeeping varied considerably across agencies.'*' The authors also 
commented on features of agency missions that lead to strong 
recordkeeping practices: “Wlxen agencies have a strong business need for 
good recordkeeping, such as the threat of litigation or an agency mission 


'"According to Gartner ResearcJi, “Wtiat erderprises really need (and want), is a niechanistn 
that, automatically cla.ssifu“s messages by i-ecords management type . . . without tispr 
inU?rv'ci»aon.” However, such technology is “in its infancy," its of August 2007, althotigh 
Gartner expected it to mature rapidly because of high demand. Gartrter Research, Best 
Practices in Berords Management: FAQs, 000149626 (Aug. 17, 2007), 

'"That is. if the hardware, software, or media roiiuired t o access the Irtfomiation become 
obsolete or dt'terioraf.e, the information must be migrated to hardware, software, or media 
that continue to be accessible. 

"’"For example, Robert F. Williams and l.ori J. Ashley, Cohasset Assoeiate,s Itic., 2005 
Eleclro7iic Records ManagemetU Survey — A Rcmnced Call to Action, 
(;:oha.‘!set/ARMA/AHM White Paper (2(K)6): Giovanna Patteisou attci J. Titnothy Sprehe, 
“Principal Challenges Facittg ElecU-onic Records Management in Feder<il Agencie.s T(xlay,’' 
GowminietU Infomintion Quarterly, Vol. 19 (2002). pp 307-31.6; available at 
www.sdeitcedirect.com; The Sedona Conference® Working Group on Best Pra<^tice.s for 
Electronic Docunjeid Retention & Production, The Sedona Giddelines: Best Practice 
Guidelines & Commentary for Managing Infonnation <6 Records in (he Elecimnic Age 
{200-5), www.thesedonaconference.oi^content/miscFiles/TSG9_0.5.pdf. 

■'SRA International, Inc., Report mi Cuiient Recordkeeping Practices ivith the Federal 
Government, a report ^oiUiored by NARA (Dec. 10, 2001) www.archives.gov/records 
mgmt/pdf/report'On-recordkeeping-practices.pdf. 
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that revolves around maintaining ‘case’ files, then recordkeeping practices 
tend to be relatively strong with regard to the records involved.” In 
addition, the study concluded that for many federal employees, the 
concept of a “record” and what should be scheduled and preserved was 
not deal’. 

A 2005 survey of federal agencies’ policy and practices for electronic 
records management, funded in part by NARA, concluded that procedures 
for managing e-mail w'ere underdeveloped." The study found that most of 
the surveyed offices had not developed electronic recordkeeping systems, 
but were instead maintaining recordkeeping copies of e-mail and other 
electronic documents in paper format. How'ev'er, all of the offices also 
maintained electronic records (frequently electronic duplicates of paper 
records). According to the study team, agencies did not establish 
electronic recordkeeping systems partly because of a lack of .support and 
resources, and the complexity of implementing such systems increased 
w'ith the size of the agency. As a result, organizations were maintaining 
unsynchronized parallel paper and electronic systems, resulting in extra 
work, confusion regarding which is the recordkeeping copy, and retention 
of n^any records beyond their disposition date. 'I’he study team also 
concluded that disposition of electronic records was too cumbersome and 
uncertain. According to the report, employees delete electronic records, 
such as e-mails, one at a time, a cumbersome process which may result in 
retention of too many records for too long or premature disposition that is 
inconsistent with approved retention schedules. (This is in contrast to 
records disposition in a recordkeeping system, in which categories of 
temporary records may be disposed of at the end of their retention 
periods.) The report also discussed NARA’s role in promoting agencies' 
adoption of electronic recordkeeping systems. 

Commenting on these points, NARA expressed the view that for agencies 
that maintain paper as the record copy, the early destruction of electronic 
copies was not a significant problem because such copies generally have 
very short tern> retentions, and no inforntation is losl,'^ ' It considered that 


‘“Center for Information Pollcy/CoUego of Int'orniation Studies/Univer-sity of Maiyland, Best. 
Pi-actices in ElecD-onic Recot^s Managemeiil: A Survey and Report on Fedeml 
Govenimenl Age7u:y’s Recordkeeping 1‘oUcies and Practices, a report, sponsored by NARA 
(Dec. 19. 2005) www.archives.gov/re<rords-mgi«t/initiative,s/\iiiid-survey.html. 

“*.NARA, i\AIiA Revieiv ofUMD CIP Report "Best Ptvctices in £l.ecln>nic Records 

w\vw.archives.gov/recortt3-n»gmt/tnitiatives.‘'umfi-sun.'ey-nara-rertevv.pdf. 
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the overly long retention of electronic copies did raise concerns regarding 
legal discovery and compliance with requests under the Fi’eedoin of 
Information Act or the Privacy Act. In these circiinistarrces, agencies are 
required to search for all information, not just information in 
recordkeepir\g systems; thus, maintaining large volumes of nonrccord 
material increases this burden. 

Most recently, a NARA study team examined in 2007 the experiences of 
five federal agencies (including itself) with electronic records management 
applications, with a particular emphasis on how these organizations used 
these applications to manage e-mail." The puipose of the study was to 
gather information on the strategies that organizations are using that may 
be useful to others. Among the major conclusions from the suivey was 
that implementing an electronic records management application requires 
considerable effort in planning, testing, and implementation, and that 
although the functionality of the software product itself is important, other 
factors are also crucial, such as agency culture and the quality of the 
records management system in place. With regard to e-mail in particailar, 
the survey concluded that for some agencies, the volume of e-mail 
messages created and received may be too overw'helming to be managed 
at the desktop by thousands of employees across many sites using a 
records management application alone, and that e-mail messages can 
constitute the most voluminous type of record that is filed into these 
applications. Finally, further study was recommended of technologies that 
are being used to manage e-mail and what federal agencies are doing with 
their record e-mail messages. 

NARA Is planning to perform such a study in 2008. According to NARA, the 
study will take a close look at how selected agencies are implementing 
electronic recordkeeping for their program records, including those e-mail 
messages that need to be retained and managed as federal records. The 
study will look at electronic recordkeeping projects that have a records 
management application in place as well as other solutions that provide 
recordkeeping functionality. In both cases, NARA plans to explore how e- 
niaii me.ssages in particular ai'e identified and managed as records. 
According to NARA officials, they have begun planning for the study and 
identifying agencies to be included; they expect to have the report 
completed by the end of September 2008. 


■’NARA,,4 Survey of Federal Agency Reconis Management Applications 2007 (.Jan, 22. 
2008). 
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Such a study could provide useful information lo help NARA develop 
additional guidance to agencies looking for electronic soluUons for 
records management of e-mail and other electronic records. As the earlier 
studies suggest, implementing such solutions is not a simple or easy 
pmcess. Although NARA has referred to the decision to move to electronic 
recordkeeping as inevitable, it emphasizes that the timing of the decision 
depends on an agency’s specific mission and circumstances.^' 


NARA Has Taken Action to 
Address Management of 
Electronic Records, 
Including E-Mail 


For the last several years, NARA’s records maiiagement program has 
iifcreasingly reflected the importance of electronic records and 
recordkeeping. For example, NARA has undertaken a redesign of its 
records management activities,^' including (among otlier things) the 
following three activities, which are significant for management of 
electronic records, including e-mail: 


NARA established flexible scheduling (the so-called “big bucket" approach 
described earlier), under which agencies can schedule records at any level 
of aggregation that meets their business needs. By simplifying disposition 
instructions, “big bucket" schedules have advantages for electronic 
recortls management; filing e-mail records under a “big bucket” system, for 
exan^ple, is simplified because users can be presented with fewer filing 
categories.®' 


NARA developed e-mail regulations that eliminated the previous 
requirement to file transitory e-mail dealing with routine matters in a 
forjual agency recordkeeping system. According to NARA, tliis change 
would allow agencies to focus their resources on managing e-mail that is 
impoitant for long-term documentation of agency business.®’^ The change 


"'NARA, "Why Federal Agenciefi Neexl to Move Towards Electronic Reconikeeping." 
www,archlves.gov/vecorcls-nfgmt/policy/pro<ilafn.ht,ni]. 

Archives’ redesign framework is presented in NARA 's Strategic Directions Jor 
Federal Records Marragement (July 31, 2003), www.aj'chive.s.gov/rt’Corf!s- 
mgmt/injtiatives/strategiC'<ljrections.l»tml (accessed Keh. 7. 2008). 

“’other advantages are that big bucket schedules simplify managing agency records by 
synchronizing retentions and dispositions of records in tJie context of their work proces.ses 
or business functions rather tlian by indi\iduai records series or electronic systetns, and 
they may reduce tire need to resubntit schedtiles for new <ukI unscheclnlerl reconls as long 
as these are included in a previously scheduled business process, 

“‘‘NAKA, NARA’s Slmtegic Directions for Federal Rccotxis Mnnagement: Status Report 
(Sept. 20, 2004) www.archives.gov/records-mgmt/!nitiatives/s(ralegic-direcljons-statii.s- 
sept2004-html. 


Page 18 


GAO-08-742 Federal Records 



451 


was reflected in a revision to General Records Schedule 23 that explicitly 
included very short-term temporary e-mail messages.^^ The final rule 
became effective on March 23, 2006. 

• KARA developed regulations and guidance to make retention schedules 
media neutral. According to NARA, its objective was to eliminate routine 
rescheduling work® so that agencies and NARA could focus their 
resources on high records management priorities. Under its revised 
regulations, in effect as of December 2007, new records schedules would 
be media neutral unless otherwise specified. At the same time, NARA 
revised General Records Schedule 20 (which provides disposition 
authorities for electronic records) to expand agencies’ authority to apply 
previously approved schedules to electronic records and to dispose of 
hard copy records that have been converted to an electronic format, 
among other things.^' 


Our Prior Work Has 
Addressed Electronic 
Records Management 


In July 1999, we reported that NARA and federal agencies were facing the 
substantial challenge of managing and preserving electronic records in an 
era of ra^>idly changing technology;’^ In that report, we stated that in 
addition to handling the burgeoning volume of electronic records, NARA 
and the agencies would have to address several hardware and software 
issues to ensure tliat electronic records were properly created, 
maintained, secured, and retrievable in the future. We also noted that 
NARA did not have govemmentwide data on the records management 
capabilities and programs of all federal agencies. As a result, we 
recommended that NARA conduct a govemmentwide survey of agencies’ 
electronic records management programs and use the information as input 
to its efforts to reengineer its business processes. 


^NARA, GJiS Transmittal No. 15 (Sept 14, 2005) www.archives.gov/records- 
mgmt/ardor/grs-trsl5.html. 

“For example, when switching from a paper recordkeeping system to an electronic system, 
it had generally been necessary to reschedule records; under media neutrality, this 
requirement would be reduced. Instead, NARA would specify when it would be necessary 
for agencies to reschedule records when switching from a paper recordkeeping system to 
an electronic system. 

’‘NARA, GBS Transmittal No. 18 (Dec. 14, 2007) www.archives.gov/records- 
ingmt/ardor/gr5-trsl8.htmI. 

’’GAO, National Archives: I*ivserving Electronic Records in an Era of Rapidly Changmg 
Technology, GGD-09-94 (Washington. D.C.: July 19, 1999). 
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NARA subsequently undertook efforts to assess governmentwide records 
management practices and study the redesign of its business processes. As 
mentioned earlier, in 2001 NARA completed an assessment of 
govemmentwide records management practices, as we had recommended. 
NARA’s assessment of the federal recordkeeping environment concluded 
that although agencies were creating and maintaining records 
appropriately, most electronic records remained unscheduled, and records 
of historical value were not being identified and provided to NARA for 
archiving. 


In 2002, we reported that factors contributing to the problems of managing 
and prt‘serving electronic records included records management guidance 
that was inadequate in the current technological environment, the low 
priority often given to records management programs, and the lack of 
technology tools to manage electronic records;" In addition, NARA did not 
perfonn systematic inspections of agency records management, so that it 
did not have comprehensive information on implementation issues and 
areas where guidance needed strcngtltening. Although NARA had plans to 
impt'ove its guidance and address technology issues, these did not address 
the low priority generally given to records management programs nor the 
inspection issue. 

With regard to inspections, we noted that in 2000, NARA had replaced 
agency evaluations (inspections) with a new approach — targeted 
assistance — because it considered that its previous approach to 
evaluations had been flawed: it reachctl only a fe w agencies, it was often 
perceived negatively, and it resulted in a list of records management 
problems that agencies then had to resolve on their own. Under targeted 
assistaiK'e, NARA entered into partnership, s with federal agencies to 
provide them with guidance, assistance, or training in any area of records 
management.'" Despite the possible benefits of such assistance to the 
targeted agencies, how'ever, we concluded that it was not a substitute for 
systematic inspections. Only agencies requesting assistance were 
evaluated, and the scope and focus of the tissislance were determined not 
by NARA but by the requesting agency. Thus, it did not provide systematic 
and comprehensive information for assessing progress over time. 


■'‘■'GAO, Infm-niation Managemenl: Challenges in Mmiaging and Pmsen'ing Elcdronic 
Keco7'ds, GAO-02-58(j (Waslungtnn, D.C.: June 17. 2002). 

"Serviciyj offered include expedited review of critical schedule.^, tailored training, and help 
in records disposition and transfer. 
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To address the low priority generally given to records management 
programs, we recommended that NARA develop a strategy for raising 
agency senior management awareness of and commitment to records 
management. To address the inspection issue, we recommended that 
NARA develop a strategy for conducting systematic inspections of agency 
records management programs to (1) periodically assess agency progress 
in improving records management programs and (2) evaluate the efficacy 
of NARA’s govemmentwide guidance. 

In response to our recommendations, NARA devised a strategy for raising 
awareness among senior agency management of the importance of good 
federal records management, as well as a comprehensive approach to 
improving agency records management that included inspections and 
identification of risks and priorities. NARA also took steps to improve 
federal records management programs by updating its guidance to reflect 
new types of electronic records. In 2003, we testified that the plan for 
improving agency records management did not include provisions for 
using inspections to evaluate the efficacy of its govemmentwide guidance, 
and an implementation plan for the approach had not yet been 
established."^’ NARA later addressed these shortcomings by developing an 
implementation plan that included using agency inspections to evaluate 
the efficacy of its guidance, with such inspections to be undertaken based 
on a risk-based model, government studies, or media reports;"' Such an 
approach, if appropriately implemented, had the potential to help avoid 
the weaknesses in records managcnic'iu programs that led to thc^ 
scheduling and disposition problems that we and NARA had described in 
eai'Iier work. 


NARA’s Oversight fuinil its responsibility under the Kederal Records Act for oversight of 

. . ® agency records management programs, NARA planned to conduct 

Activities rlclVe ijeen activities including inspections, studies, and reporting. However, despite 
Limited NARA’s plans, in recent years its oversight activities have been primarily 

limited to perfonning studies. Although it has performed or sponsored six 
records management studies vSince 2003, it has not conducted any 


■"'GAO, EleclronicRecords: Management and heset-vation Po^c Challenges, (.iAO-();.i-93(.>'r 
(Washington, D.C.: July 8, 2003). 

"’GAO, Electronic Records Archives: The Nalionat Ayvhm'S and ReconLs 
Administration's Fiscal Year 2006 Expetulilttre Plan, GA(.)-()fi-!)()0 (Washington, D.C,: 
Aug, 18, 2006). 
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inspections since 2000. In addition, although NARA’s reporting to the 
Congress and 0MB has generally described progress in improving records 
management at individual agencies and provided an overview of some of 
its mjyor records management activities, it has not consistently provided 
evaluations of responses by federal agencies to its recommendations, as 
required, or details on recortls management problems or recommended 
practices that were discovered as a result of inspections, studies, or 
targeted assistance projects. Without a consistent oversight progran\ that 
provides it with a govemmentwide perspective, NARA has limited 
assurance that agencies are appropriately managing the records in their 
custody, thus increasing the risk that important records will be lost. 


NARA Has Oversight 
Responsibilities Regcirding 
F’ederal Records 
Management 


Ovei’sight is a key activity in governance that addresses whether 
organizations are carrying out their responsibilities and seives to detect 
other shortcomings. Our reports emphasize the importance of effective 
oversight of governn\ent operations by individual agency management, by 
agencies having govemmentwide oversight responsibilities, and by the 
Congress. Various functions and activities may be part of oversight, 
including monitoring, evaluating, and reporting on the performance of 
organizations and their management and holding them accountable for 
results. 


The Federal Records Act gave NARA responsibility for oversight of agency 
records management programs by, among other functions, making it 
responsible for conducting inspections or surveys of agencies’ records and 
records management programs and practices; conducting records 
management studies; and reporting the results of these activities to the 
Congress and 0MB. In particular, the reports are to include evaluations of 
responses by agencies to any recommendations resulting from iitspections 
or studies that NARA conducts and, to the extent practicable, estimates of 
costs to the government if agencies do not implement such 
recommendations. 

According to NARA, it planned to carry out its oversight responsibilities 
using inspections, .studies, and reporting. Specifically, in 2003, NARA 
stated that it would 


■*''NAIiA. NAHA'S Strategic Dh-ecliotts for Fcdeixil Rccoiris Managemeiil (July 31, 2003), 
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perform inspections of agency reconis and records manageanent 
programs; 

conduct studies that focus on cross-government issues, analyze and 
identify best practices, and use the results to develop governmentwidc 
recommendations and guidance; and 

report to the Congress and 0MB on problems and recommended 
practices discovered as part of inspections, studies, and targeted 
assistance projects. 


NARA No Longer Performs Although inspections wei-e included in NARA’s oversight plans in 2003, 
Inspections of Agency NARA has not conducted any since 2000. “ NARA laid out a strategy for 

Records Management perfoi-ming inspections and studies in 2003 as part of its records 

p _ management redesign efforts. ” According to this strategy, NARA 

° " anticipated undeitaking inspections only under what it termed exceptional 

circumstances; that is, if (1) agencies have high-level records management 
problems that put at risk federal records that protect rights, assure 
accountability, or document the national experience, and (2) agencies 
refuse targetetl assistance from NARA and fail to mitigate or otherwise 
effectively deal with such risks. In other words, NAliA considered 
inspections its tool of last resort: to be used w'hen the risk to records wiis 
deemed high and other tools (such as targeted assistance and training) 
failed to mitigate the risk to records. 

Under this strategy, NARA planned to determine when to undertake 
inspections ba.sed on its risk-based resource allocation model (or when it 
learned through other means of a clear and egregious records 
management problem in an agency or line of business). Using this model, 
developed in 2003, NARA’s Resource Allocation Project performed a 
govemmentwide assessment in 2004 of high-priority federal records and 
records programs. After reviewing program iU'eas and work processes of 


"‘One ii«peofion, initiated in 1995, remains officially open. An evaluation report on this 
inspection, vvtiich exaniined the Central Intelligence Ageticy’s records tnaiHigenient 
program, was conipleietl in March 2000. However, not all rec;onnr»eridaiions from the 
evaluation have been closed. According to NARA, the agency has addressed ail tlie policy 
and gnitiance recommendations, and tite open rocomniendation.s mainly concern tlie 
transfer of the agency's records to NARA. NARA told us that it is working with the agency 
to close these recommendations. 

"'NARA, i^li-alegic Directions: Inspections omlShidies of Records Mnnagemenl in Federal 
Agencies (October 2003). 
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ttie government (as opposed to organizational units),'" the project 
identified the business processes, subfuncLions, and agency activities that 
were likely to generate tlie nijyority of high-priority records. Based on 
input and assessments from NARA staff with expertise in the subfunct ions 
and associated agencies, the project then rated the siibfunctions according 
to three criteria for establishing resource priorities: 

• the risk to records (based on such factors as whether the subfunctions 
or associated agencies had experienced major scheduling issues or 
known problen\s, such as allegations of unauthorized destruction of 
records"). 

• the level of significance of the records to rights and accountability, and 

• the likelihood that the subfunction would generate pennanent records 
(and if so, their volume and significance). 

According to the final report on the project, “ this assessment showed that 
the risks to records were being addressed and managed by the Archives' 
own records management activities and those of the ageucies. As a result, 
the Resource Allocation Project did not lead to the identification of 
records management risks that met the new inspection criteria,^’ Instead, 
NARA applied its resources to other activities that it considered more 
effective and less resource-intensive than the inspections it undertook in 
the past. These include regular contacts between appraisal archivists and 
agencies, updated guidance information, and training, 

However, tl\e Resource Allocation Project was primarily based on NARA’s 
in-houso Information sources and expertise. Although this infonnation and 
expertise may be considerable and colJecting and assessing it potentially 


^■‘NAKA used as a starting point the Business Reference Mode) of governmental activity 
developed by 0MB as part of the Federal Enion>rise Architecture, 'the Federal Enten^risP 
Architecture is a comprehensive business-driven blueprint of the entire federal 
government. It consists of a set of interrelated “reference niodels” designed to facilitate 
cross-agency ai^alysis and the identification of duplicative investments, gaps, and 
opportunities for collaboration witliin and across agencies, 

^’Under 44 U.S.C. Part 3106, federal agencies are required to notify the Archivist of any 
alleged unauthorized disposition of records. NARA establishes a case to track each 
allegation and communicates with the agency tuitil Ute i,ssue i-s resolved. 

^'NAHA. Federal Govettimenl-wide Resource AUocaHon Project Core Team Final Project. 
Report. (Sept. 17. 2004). 

^'According to NARA, the resiUts of the Kesotirce Allocation Pi oject have been used for 
planning where to focus its scheduling efforts and other record.s management actirities. 
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vfiliiable, it is not a substitute for examinations of agenc^y programs, 
surveys of practices, agency self-assessments, or other external sources of 
informatioix. Further, although the final report <Dn the 2Q04 project 
included important lessons learned for improving future assessments, 
NARA did not set up a process for continuing the effort and applying the 
lessons learned to updating the assessment or validating its results. 

Officials had also stated that targeted assistance was a tool that NARA 
would use in preference to inspections to solve urgent records 
management problems and that the results of the Resource Allocation 
Project were also to be used in detemiining where to use this tool. 
However, NARA’s use of taigeted assistance has declined significantly 
over the past 5 years. (NARA reported that in 2002, 77 projects were 
opened and 76 completed;” in contrast, 4 were opened and none 
completed in 2007.) Officials ascribed the reduced emphasis on targeted 
assistance projects to various fa<;tors, including competing demands (such 
as work on the development of its advanced electronic records archive*'* 
and on helping agencies to schedule electronic records*' ), the difficulty of 
getting agencies to devote resources to the projects, and the removal of 
numerical targets for targeted assistance projects, which occurred when 
NARA revised performance metrics to emphasize results rather thim 


*'NARA, Rmdy /itrf’s.? to KsscTidal Evidemic, S004 Perfomiance and AccountciMllty 
Reimn ( 2001 ). 

■' ’We liave issued several reports oo KttA and its development since 2002: GAO, 
hiformniion Management: ChaHenges in Managing and Ih-eserinng Klcetnmic Reconls, 
GAO-02-5W> (Washington. D.C,: June 17, 2002); Records Management: National Archives 
and Records Adminislmtion's Acquisition of Major System Faces Risks, (.iAO-C»;i-88() 
(Washington, D.C.: Aug. 22, 200;J); Ripcords Management: Planning for the Etectmnic 
Records Archives Has Impmved, GAO-<M-027 (Washington. D.C.; September 23, 2004); 
Information Manageinenl: Acquisition, of ike Electivnic Records Archives Is Progressing, 
(.jAO- 05-802 (Washington. D.C.; Julyl5. 2005); Elechvnic Reco)-d~s Archives: llic National 
Archives and Records Administtvlion's Fiscal VearSOOG Expenditure Plan, GAO-06-9()6 
(Washington, D.C.: Aug. 18. 2006); htfonnation Management: The National Airkives and 
Records Administ-i-aiion’s Fiscal Year S()0? Expenditure Plan, (JAO (i7-9S7 (Washington, 
D.C,: July 27, 2007). 

"'NARA Bullelin 2006-02 set deadlines, as required by the K-Government Act of 2002. for 
agencies to schedule electronic records. SpecifiCcilly, by September 30. 2000, agencies must 
tiave NAR.A-:tpproved records schedules for ail records in existing information systems, 
and they must ensure that records management and archival hinctionaiity are incorj:)orated 
into the tlesign, development, and implementation of new electronic systems. 
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quantity/' According to NARA, it also works with agencies to address 
critical records management issues outside formal targeted assistance 
arrangements. In addition, it identifies and investigates allegations of 
unauthorized destruction of federal records. 

Thus, neitlier inspections nor targeted assistance have made significant 
contributions to NARA’s oversight of agency records management. 
Witliout a more comprehensive method of evaluating agency records 
management prograjns, NARA lacks assurance that agencies are 
effectively managing records througliout their life cycle. 


NARA Has Performed NARA has perfonned records management studies in accordance with its 

Several Records 2003 plan. According to the plan, it was to conduct records management 

Mana<^ement Studies studies to focus on cross-government issues, to identify and analyze best 

* pratitifres, and to develop govemmentwide recommendations and 

guidance.** In addition, NARA planned to undertake records management 
studies when it believed an agency or agencies in a specific line of 
business were using records management practices that could benefit the 
rest of a specific line of business or the federal government as a whole."**' 

Since developing its 2003 plan, NARA has conducted or sponsored six 
records management studies (see table 2 }/*' 


additiona) factor, according to officitUs, was the challenge of developing 
ineniorandiims of undeistajuling with agencies (on each project’s requirements and the 
resources Uiai the ageiK-y and N.MIA would xmdeitake to a[5ply to it), because NARA 
generally worked with agency records officers, who often did not have the authority to sign 
such agreements. Accortiing to NARA, in 2006, it ettsed this requirement so tliat iiustead of a 
signed memorandum of understanding, it would suffice that a project have some fonn of 
doctunentation (stich as an e-mail) indicating that botli sides agreed to the project goals, 
reqtiirements, and resources, 

‘"NARA, NAItA's Sfmtegic £>ireciion-$for Fcdeml Rcroi-ds Afanngcment (.fuiy 31, 2003), 

^’NARA. SU'dlegic Directions: Inspections and Studies of Records Managetnenl in Federal 
Agencies (October 2003). 

’^The table does not include the 2001 SftA study described earlier, wiiich wi\s conducted 
before N.ARA dev'eloped its 2003 plan. NARA did not perform l ecords management .studies 
in 2002 and 2003. 
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Table 2: NARA Studies Performed in the Last 5 Years 

Title 

Date 

Comments 

Research and Development 
Records; Maintenance, Use 
and Disposition in Federal 
Agencies 

September 
30, 2004 

Report prepared to assist in developing and 
incorporating guidance on the appraisal of 
research and development (RSD) records 

Records Maintenance and 
Disposition in Headquarters 
Air Force Offices 

January 

2005 

Study focused on Air Force Headquarters 
recordkeeping practices; included 
recommendations to the agency 

Environmental Health and 
Safety Records: 
Maintenance, Use. and 
Disposition in Federal 
Agencies 

November 4. 
2005 

Report prepared to provide the basis for 
updating and expanding the existing 
guidance on the appraisal of environmental 
health and safety records 

Best Practices in Electronic 
Records Management; A 
Survey and Report on 
Federal Government 
Agencies’ Recordkeeping 
Policy and Practices 

December 

19, 2005 

Results of survey data collected from 
federal and state agencies and one private 
sector organization regarding their 
individual policies and practices for 
electronic records management (study 
conducted by the University of Maryland 
Center for information Policy) 

NARA Review Of the 
Department of Energy R&D 
Schedule and Us 
Implementation by DOE 
Laboratories 

August 2006 

Examination of Energy laboratories' 
implementation of R&D records schedule, 
particularly in regard to project records, and 
to suggest any needed improvements in the 
schedule: included recommendations to the 
agency 

A Survey of Federal Agency 
Records Management 
Applications 2007 

January 22, 
2008 

Results of a survey of five federal agencies 
that were implementing records 
management application (software) 
products to manage their electronic 
records, with particular attention on e-mail 

Source- GAO analysis <>( NARA miormaiion. 



Most of these studies were focused on records management issues with 
wide application.’^'' For example, two were roiated to helping NARA 
improve its guidance on paiticuiar types of records — health and safety 
records, and research and development (R&D) records. Another two were 
litnifed in scope to components of a single agency, but they addressed 
issues with potentially broad application and included conclusions 


"'Althougli two were limited in scope to components of a single agency, they addressed 
isstjes with potentially broad application and inc:!udecl conclusions regarding factors that 
needed to be considered in the appraisal of gh'en types of records. 
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regarding factors that needed to be consideied in the appraisal of given 
types of records. 


NARA Has Not Reported 
on Its Oversight Activities 
as Required 


Under the Federal Records Act, NARA Ls responsible for reporting the 
results of its records management activities to the C’ongress and 0MB, 
including evaluations of responses by agencies to any recommendations 
resulting from its inspections or studies and (where practicable) estimates 
of costs if its recommendations are not implemented. Further, NARA’s 
plan for carrying out its oversight responsibilities states that it will report 
to the Congress and 0MB on problems and recommended practices 
discovered as part of inspections, studies, and tar geted assistance 
projects.”^ According to NARA, it fulfills its statutory reporting requirement 
through annual Perfomiance and Accountability Reports,^* which include 
sections on “Federal Records Management Evaluations,” 


However, although NARA has issued reports on its records management 
studies, the Federal Records Management Evaluations sections of the 
Perfonuance and Accountability Reports have not included the studies’ 
results or evaluations of responses by agencies to its recommendations. 
Instead, the repoits have generally provided an overview of NARA’s major 
records management activities, as well as describing noteworthy records 
management progress at individual agencies. For example, the report for 
fiscal year 2007 provided statistics on the appraisal and scheduling of 
electronic records systems and listed agencies that had scheduled 
electronic records or transferred permanent electronic records to NARA 
during the fiscal year. 

Elsewhere in the reports, NARA mentioned four of the six records 
management studies as part of its report ing on records management goals, 
However, it included few details on the results of these studies regarding 
the records ntanagement problems or recommended practices that they 
uncovered. For example, in the fecal year 2005 Performance and 
Accountability Report, NARA reported tliat it had completed a January 
2005 study on Air Force Headquarters offices (see table 2), but NARA did 
not discuss the results, and later reports did not discuss actions taken In 


"'NAliA. NAHA'S Stmtegie Directions for Fedcml Records Management (Jxily 31, 2003). 

‘’since fiscal year 2004, NARA has prepared annual Performance and Accountability 
Reports. In fiscal year 2003 and earlier, it produced separate Perfomiance Kejiorts and 
Annual Reports. 
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response to its recommendations. Similarly, the fiscal year 2007 
Performance and Accountability Report did not describe any actions that 
the Department of Energy had taken in response to an August 2006 study. '' 

Also, in 2007, NARA stopped reporting on its targeted assistance projects. 
In piior years, its Performance and Accountability Reports generally 
provided statistics on targeted assistance projects and described their 
general goals, although the reports did not generally discuss problems or 
lecommended practices resulting from them. In the fiscal year 2007 report, 
NARA stated that the strategies described in its Strategic Directions, 
including targeted assistance, had become part of its standard business 
practices and would no longer be highlighted individually. Howe\^er, i\s 
mentioned earlier, the number of targeted assistance projects had declined 
significantly by that time. 

The Director and senior officials from NARA’s Modern Records Program 
agreed that the annual repoits did not specify the problems and 
recommended practices discovered as part of inspections, studies, and 
targeted assistance projects. According to these officials, the annual 
Performance and Accountability Reports have been focused on positive 
news, and NARA has struggled with developing an objective way to report 
negative news about agencies’ records management. The officials 
attributed this difficulty to the agency’s conservatism in this regard, 

NARA’s limited use of oversight tools and incomplete reporting on the 
specific results of its oversight activities can be attributed to au 
organizational preference for using pei'suasion and cooperation when 
working with agencies. This preferred approach is consistent with NARA’s 
reasons (as we noted in 2003) for replacing agency evaluations 
(inspections) with targeted assistance: among these reasons was that 
inspections were perceived negatively by agencies. NARA officials have 
said that they prefer to use “carrots, rather than sticks.” NARA officials 
added that full-scale inspections were resource intensive and took several 
years to complete, and that agencies took years to address NARA’s 
recommendations. 

Although, as described earlier, NARA regularly works with agencies on 
scheduling and disposition of records (activities related to the end of the 


''i^ARA, Pivservhig Ike Past to Pivlecl tfie Fufw-e: 2{t07 Perfoiynaiwe and A(xxn{ni(ttnl>ty 
Roporl (2007). 
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records life cycle), officials agreed that these activities provide limited 
insight Into records management at earlier stages — that is, creation, 
maintenance, and use. The officials also agreed that their work with 
agencies on scheduling records does not fulfill the Archivist’s 
responsibility under Uie Federal Records Act to conduct inspections or 
surveys of agency records and records management {)rograms and 
practices. Further, by giving the Archivist the responsibility to report to 
the Congress and 0MB on records management issues, the Federal 
Records Act provides NARA with a tool for holding agencies accountable, 
a key aspect of oversight However, NARA has been reluctant to use this 
tool, limiting its ability to determine whether federal agencies are carrying 
out their records management responsibilities. Without more specific and 
comprehensive information about how agencies are managing their 
records and without the means to hold agencies accountable for 
shortcomings, NARA’s ability to identity and address common records 
management problems is impaired. As a result, there is reduced assurance 
that records are adequately managed and that important re<^ords are not 
being lost. 


Agencies Reviewed 
Generally Used Paper 
Processes for E-Mail 
Records Management, 
but Three Are Moving 
Toward Electronic 
Recordkeeping 


The four agencies reviewed — the Department of Homeland Security 
(DHS); the Environmental Protection Agency (EPA); the Federal Trade 
Comnussion (FfC); and the Depaitment of Housing and Urban 
Development (HUD) — generally preserved e-mail records through paper- 
based processes, although one agency — EPA — is in the process of 
deploying an electronic content management system that is to be used for 
managing e-mail messages that are agency records;^' two others have long- 
term plans to develop electronic recordkeeping. Three of the four agencies 
also used electronic systems to manage documents, correspondence, and 
so on,'^' but these systems generally did not have recordkeeping features. 
Each of the business units that we reviewed (one at each agency) 
maintained “case" files to fulfill its mission that were used for 
recordkeeping. The practice at the units was to include e-mail printouts in 


the time of our review, us<‘ of the electronic system was vohmtary and not yet 
widespread. 

■’Various types of nonrecordkeeping electronic systems offer convputerized n\anagement of 
electronic and paper^ased documents. For example, electronic docunrent management 
systems may be used to track and store electronic documents ftnd/or images of paper 
documents. Such systems may include a system to convert paper documents to electronic 
form, a mechanism to capture documents from author ing tools, a database to organize 
storage, and a search mechanism to locate Uw documents. 
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the case files if they contained infonnation necessary to docaiment the 
case — that is, record material. These printouts included transmission data 
and distribution lists, as required. 

DHS: DHS primarily us^ “print and flic” recordkeeping for all records. 
None of the department’s e-mail systems is a recordkeeping system; 
accordingly, they may be used to store only transitory e-mail records. 
Officials from the Office of the DHS Chief Infonnation Officer (CIO) told 
us that DHS e-mail systems house transitory e-mails and retain them for at 
least 90 days. In addition, according to the CIO office, although employees 
can currently a<‘cess Web-based and Internet-accessible private e-mail 
systems, the department is taking steps to restrict or remove this access. 

Although its current recordkeeping is generally paper-based, DHS has 
begun planning for an enterprisewide Electronic Records Management 
Sy.st.em. According to the business case submitted by DHS to 0MB to 
justify the proposed investment, the proposed system is to allow 
electronic storage and retrieval of records by authorized staff throughout 
DHS and permit the elimination of paper file copies. According to the 
department’s senior records officer, DHS’s current records schedules arc 
now media neutral. DHS’s records management handbook also provides 
instructions for both electronic and paper e-mail recordkeeping, 

In addition, DHS CIO officials told us that the department has 
implemented several electronic knowledge and document management 
systems, at least two of which have recordkeeping feature.? but are not 
used fore-mail recordkeeping. 

E-mail records were maintained in paper at the DHS business unit 
reviewed, the W’ashington Regional Office of Detention and Removal 
Operations under Immigration and Customs Enforcement (ICE). The 
priniai'y responsibility of the Office of Detention and Removal Operations 
is to identify, apprehend, and remove illegal aliens from the United States. 
To fulfill its mission, the business unit maintained paper-based case files, 
and these files were used for recordkeeping. 

To store deportation case infonnation, the unit uses the so-called “alien 
flies” or “A-filcs.” These files are created by DHS’s Citizenship and 
Immigration Services for certain noncitizens, such as immigrants, to seive 
as the one central file for all of the noncitizen’s immigration-related 


Page 31 


GAO-08-742 Federal Records 



464 


applications and related documents that pertain to that person's 
activities;’' The A-ftles are managed by Citizenship and Immigration 
Services and shared among DHS components as necessaiy. Because A- 
flies are paper-based, they require physical transfer from one location to 
another. To track these files, DHS uses the National File Tracking System, 
an automated file-tracking system developed to enable all DHS staff at 
numerous DHS locations aroimd the country to locate, request, receive, 
and transfer A-files. Each A-file has a National File Tracking System 
number.'® 

According to busincvss unit officials, e-mails would not usually be found in 
the A-files because the primary use of e-mail was to share infomiation 
within the business unit, and so it would rarely rise to the level of a record. 
The A-files mainly contain other kinds of information, including forms 
from agency information systems, investigation results, charging 
documents, conviction documents, photos, fingeii.)rints, and memos. A 
deportation officer provided 10 active open case files for inspection (each 
officer is usually responsible for 40 to 60 active open immigration cases). 
The 10 case files contained a total of 18 e-mail records, which included 
transmittal data and distribution lists. 

EPA: ERA’S current recordkeeping is largely print and file, but the agency 
is undergoing a transition to electronic recordkeeping, beginning with e- 
mail records. According to EPA officials, the commitment to establish its 
Enteri)rise Content Management System (ECMS), which has 
recordkeeping features, was a result of an agency decision to develop a 
long-term solution to manage hurricane records electronically in the wake 
of Hurricanes Katrina and Rita. According to a memorandum sent to all 
EPA employees, the goal was to ensure that these records be placed in a 
recordkeeping systen» that met both EPA and NARA requirements, while 
allowing easy access to the records when needed. At the same time, the 


'^'()ver 55 million A-fiU‘s arc niaiiageci by Cifizenship and Inimigration Services, which relies 
on an alien's historical A-fite to detemiinc eligibility for immigration benefjis, Other DHS 
components, inchiding Intmigration imd Customs Enforcement, use A-fiies ciunng criminal 
inve.stjgations and to determine, for example, whether an alien should be removed from or 
allowed to .stay in the United States. Information and documents from A-files may also be 
sltared with other law enforcement agencies, svich a.5 the Federal Bureau of Investigation, 
to investigate individuals suspected of being involved in terrorist activities. 

’’‘We have previously reported on difficulties finding .Vfiies: GAO, Itnmigralion BenefUa 
AddilioHal Efforts Needed lo Help Biisure Alieti Files Are Located token Needed, 
GA(.)-07-8.5 (Washington, D.C.; Oct-. 27, 2006). 
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agency ordered that the automatic delete function In the agency’s e-mail 
system be deactivated so that no hurricane records could be deleted 
accidentally. 

According to agency officials, the e-mail capability of ECMS was available 
in fiscal year 2007, and the agency expects that by the end of fiscal year 
2009, 50 percent of EPA staff and contractors will be using the system. The 
ECMS repository is an electronic recordkeeping system that uses 
commercial software that complies with a standard endorsed by NARA. 
According to officials, as part of its preparations for the transition, EPA 
recently updated its record schedules so that its treatment of records 
would be media neutral; this is to facilitate uploading records into ECMS. 

It has also developed materials, such as a brochure and a user guide, to 
support its ti'ansition. 

The agency’s e-mail systems are not currently used as recordkeeping 
systems and will not be under ECMS. Accordingly, they can be used to 
store only transitory e-mail records. Officials also told us that employees 
could access Web-based e-mail systems for limited personal use, but that 
they were not permitted to use these for official business. 

E-mail records were maintained in paper at the EPA business unit 
reviewed, the Assessment and Remediation Division of the Office of 
Superfund Remediation and Technology Innovation (part, of EPA’s Office 
of Solid Waste and Emergency Response). Among other things, this 
division processes claims related to Superfund cleanup settlements. 

Officials from the Office of Siiperfund Remediation and Technology 
Innovation told us that recordkeeping for this office was print and file, but 
that employees were also directed to include all records (including e-mail 
records) into the office’s electronic Superfund Document Management 
System. This was not a recordkeeping system, but the plan was to 
integrate it with ECMS for long-temi stewardship of Superfund files. 
According to these officials, they expect to be able to capture Superfund e- 
mail records in ECMS by fall 2008. 


"'EC^MS aJIow.s the user to access the recordkeeping system to save a record and associate 
it with the appropriate records schedule, as well as to search through records within the 
user’s organization. 
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Officials of the Assessment and Remediation Dhision stated that few e- 
mai! messages would be considered records, because most official 
business regarding claims was conducted through correspondence on 
letterhead with an original signature. Although copies of these might be 
sent as e-mail attachments, these officials said, they would not be the 
official recordkeeping copy. However, division officials stated that e-mail 
records were more likely to be included in case files regarding “mixed 
funding" claims related to Superfund cleanup settlements, because these 
involved communication between regional offices and parties involv^ecl in 
the claims. (Mixed funding refers to the gov'ernment assuming some 
proportion of cleanup expenses, with otlier parties assuming the rest.)'*' 
According to officials, mixed funding documentation could include e-niail 
records documenting information to justify claims and facilitate payment. 
Officials provided a inixed funding case file for inspection, in vvhich they 
had identified 10 e-mail records. All these records included transmission 
data and dislribution lists, as required. 

FTC: FTC recordkeeping for e-mail and other records is print and file. The 
commission’s e-mail system is not a recordkeeping system, and the 
commission has not implemented the option allowed by NARA’s guidance 
to use the e-mail system for storing transitory e-maii records. The agency 
has no current plans to institute electronic recordkeeping. According to 
FTC officials, the commission’s processes are largely paper based. The 
commission’s records management guidance states that few e-mails are 
expected to rise to the level of a record. For example, agency officials 
explained that official decisions of the commission are generally reached 
Jointly by the commissioners and recorded in documents such as 
memorandums, letters, and meeting minutes. According to officials, ITC 
uses a case management system to track work products (such as 
depositions, filings, and briefs), but this is not a document management or 
recordkeeping system. According to officiiils, about 80 percent of all FTC 
files are case files. 

The records manager said that the records schedules for FTC programs 
currently include instructions for e-mail disposition, but that the office is 
in the process of conducting a records inventory and reassessing records 
scheduling, with the next step being to do “big bucket" media-neutral 
scheduling. According to this official, this tipproach will provide flexibility 


''"Generally, tlie term refers to “pre-authorized’’ mixed funding, in which the settling parties 
agree to do the cleanup and EPA agrees to finance a portion of the costs. 
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in the event that FTC adopts electronic business processes in the future. 
According to FTC officials, the commission is currently assessing its needs 
for electronic document management tools, including an electronic 
recordkeeping system. 

The CIO told us that agency staff cannot directly access external Web- 
based e-mail throng the agency’s W'eb browsers, and agency employees 
have been instructed not to use such systems for official FT(]^ business. 
However, this official said that agency employees may use the 
commission’s remote application delivery environnient"' to obtain limited 
access to external Web-based e-mail ns a convenience. 

The business unit reviewed at PTC was the Division of Marketing 
Practices within the Consumer Protection Bureau, which responds to 
problems of consumer fraud in the marketplace, such as deceptive 
marketing schemes that use false and misleading infonnation. The division 
enforces federal consumer protection laws by, among other things, 
dev'eloping rules to protect consumers and filing actions in federal district 
court for Immediate and permanent orders to stop scams and gel 
conrpensation for scant victims. 

The business unit follow's the FTC’s priitt and file appi’oach to 
recordkeeping, saving e-mails and other communications if they are 
related to a case. At this unit, cases are investigations of Internet fraud and 
marketing practices, each of which is assigned to a lead attorney. Officials 
provided one closed case file for inspection, consisting of four boxes of 
records. The case file provided contained about 65 e-mails, all of which 
included transmittal data and distribution lists. 

FHfD: HUD currently uses a print and file approach to e-mail 
recordkeeping. The department’s e-mail system is not a recordkeeping 
system, and according to officials, they have not iraplemonted the option 
allowed by NARA’s guidance to use the e-mail system for storing transitory 
e-mail records. However, as part of an overall modernization plan, HUD is 
undertaking an enterprise office system modernization project for its 
records and document management. According to the business case 
submitted by HUD to OMC to justify the modernization investment, the 
HUD Electronic Record System (HERS) will replace eight legacy systems 
and support, the full life cycle of document management activities and 


"'FTC uses the CJUix remote application delivery environnient. 


Page 


GAO-08'742 Federal Records 



468 


coiTespondence management, including the creation and processing of 
records, record disposition, and retrieval of historical archived 
information. HUD plans to implement HERS by the fourth quarter of 2010. 
In the first phase of the plan. HUD is impiementing modernized systems 
for tracking correspondence and Freedom of Information Act requests. 
Although the correspondence system is used for tracking e-mail 
correspondence, it is not a recordkeeping system for e-mail. 

The business unit reviewed at HUD was the Office of Healthy Homes and 
Lead Hazard Control. Among other things, this office manages grants 
related to lead hazaixl and conducts investigations to determine 
compliance with HUD’s Lead Disclosure Rule,'‘' HUD records management 
officials stated that each program area hjis a file plan, and that the Office 
of Healthy Homes and I^ead Hazard Control has its own records schedule. 

According to officials from the office, most of their business is transacted 
via certified mail, so that relatively few e-mail mes.sages would be record 
material. Two units provided active open files for inspection; nine grant 
files from six Govenunent Technical Representatives in the Program 
Management and Assurance Division, mid four lead hazard investigation 
case files from one inspector in the Compliance Assistance and 
Enforcement Division. The nine grant files included 120 e-mail messages, 
and the four investigation files included 5 e-mail messages, all in the same 
case file. All 125 of the e-mail records included transmittal data and 
distribution lists, as required. 


E-mail Record 
Policies at Three of 
the Four Agencies 
Generally Addressed 
NARA Guidance 


At three of the four agencies reviewed, the policies in place generally 
addressed the requirements for e-mail records management that we 
identified, but each was missing one of the nine requirements. At the 
fourth agency (HUD), the policies in place did not cover three of eight 
applicable requirements.'" 

According to NARA’s regulations on records management, agencies are 
required to establish policies and procedures that pro\1de for appropriate 
retention and disposition of electronic records. In addition to including 


"'24 G.F.K. 35, subpart A. 'Iliis lale requires iion\eowners fo disclose all known lead paint 
and lea(i pauit iinzards when selling or leasing a residential [troperty built t)efore 1H?S. 

'''One of the requirements w'as not applicable because of the cotifiguration of Iii;D’,s 
network. 


Page 36 


GaO- 08-742 Federal Record* 



469 


general provisions on electronic records, agency proceiiures most address 
specific requirements for e-mail records.*^ The regulations provide 
minimum requirements, which allow agencies flexibility to establish 
processes for managiitg e-mail records that are appropriate to their 
business, size, and resources. 

According to the regulations, certain aspects of e-mail must be addressed 
in the i!\structions that agencies pi'ovide staff on identifying and 
preseiving electronic mail messages, such as the need to prcsci've 
transmission data. Agencies are also required to address the use of 
external e-mail systems that are not controlled by tlie agency (such as 
private e-mail accounts on commercial systems such as Gmail, Hotmail, 
.Mac, etc.). Where agency staff have access to external systems, agencies 
must ensure that federal records sent or received on such systems are 
preserved in the appropriate recordkeeping system and that reasonable 
steps are taken to capture available transmission and receipt data needed 
by the agency for recordkeeping purposes. One of t he four agencies 
(HUD) had its systems configured so fJiat .staff could not acx'ess external e- 
mail applications; thus, this requirement was not applicable for HUD. 

In summary, we extracted nine key requirements from rite regulation. 
Agency records management policy and guidance witli regard to e-mail 
must address these requirements, which are shown in table 3. 


Table 3: E-Mail Policy and Guidance Required by Regutafion 


Requirements 

Agency policies and guidance must— 

inform staff that e-mails are potential records 

ensure that staff is capable of identifying federal records 

require the preservation of e-mail transmission data and distribution lists 

state that draft documents circulated on e-mail systems are potential federal records 

require that e-mail records are stored in an appropriate recordkeeping system and 

instruct staff on how these records are maintained in that recordkeeping system 

regardless of format 

provide instructions on how to copy e-mails identified as federal records from an e-mail 
system not identified as a recordkeeping system lo a recordkeeping system 
slate that e-mail systems must not be used to store recordkeeping copies of e-mait 
messages identified as federal records" 


"‘36 C.F.R. § 1234.24. 
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Requirements 

prohibit the use of e-mail system backup tapes for recordkeeping purposes 

instruct staff on the management and preservation of e-mail records sent or received 
from nongovernmental e-maii systems 


Source' GAO analysis of NARA Regidatkms. 

■‘Unless the e-mail system has the features of a recordkeeping system described in table 1 . An 
exception to the prohibition against storage in the e-mail system may be made for transitory records 
with NARA-approved short term retention periods of 180 days or less. 

The policies and guidance at three of the four agencies (DHS, PTC, and 
EPA) each omitted one applicable requirement. 

At DHS, the policies and guidance did not state that draft documents 
circulated on e-mail systems arc potential federal records. Department 
officials told us that they recognized that their policies did not specifically 
address the need to assess the records status of draft documents, and said 
they planned to address the omission during an ongoing effort to revise 
the policies. 

At EPA and FTC, the c-mail management policy did not instruct stai'f on 
the management and preservation of e-mail messages sent or received 
from nongovernmental e-mail systems. According to officials at both 
agencies, such instructions were not included because agency employees 
w'erc instructed not to use such accounts for agency business. However, 
whenever access to such external systems is available at an agency, the 
agency should provide these instructions.''^' 

If agency records management policies and guidance are not complete, 
agency e-mail records may be at increased risk of loss. If agencies do not 
state that draft documents circulated on e-mail systems are potential 
records, agency officials may not preserve such record materials. If 
agencies do not instruct staff on the management and preservation of e- 
mail messages sent or received from nongovernmental e-mail systems, 
officials may create or receive e-niail records in external systems that may 
not be preserv'ed in recordkeeping systems, 

In the coui'se of our review at EPA, officials told us that this situation may 
have arisen: they had discovered tliat certain e-mail messages for a 


' 'In conimpnts on a draft of this report, an offirial indic ated tiud on May 28, 2008, the; 
commission’s Records and Filing Office sent a notice to FTC' staff reminding them of the 
exi.st.ing polio' on limited use of outside e-niail account.s and instructing them on Ikjw to 
handle e-mail records received through such accounts. 
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previous Administrator, possibly including records, had not been saved, 
According to these officials, they had discovered an e-niail message from a 
former Acting Administrator instructing a private consultant not to use the 
Administrator’s EPA e-mail account to discuss a sensitive government 
issue (World Trade Center issues) but to use a personal e-mail account. 
EPA officials reported this incident to NARA on April 11, 2008, in a letter' 
that also described the agency’s response to the incident and planned 
safeguards to avoid such incidents in the future; these safeguards included 
the release of a policy statement prohibiting the use of non-EPA messaging 
syvStems for the conduct of agency business and a review of e-mail account 
auto-delete settings. NARA replied on April 30 that the safeguards EPA 
planned appeared appropriate. 

Finally, HUD’s policies and guidance did not include, or did not 
implement, three of eight applicable e-mail records management 
requirements. For one requirement, HUD’s policy was inconsistent with 
NARA’s regulations, and it was silent on two of the requirements. 

HUD did not fully Implement the requirement to ensure that staff are 
capable of identifying federal records because its e-mail policy states that 
only the sender is responsible for reviewing the record status of an e-mail. 
However, NARA’s regulation defines e-mail messages as material either 
created or received on electronic mail systems.™’ HUD officials 
acknowledged tliat the department's policy omits the recipient's 
responsibility for determining the record status of e-mail messages and 
stated that the e-mail policy fell short of fully implementing NARA 
regulations in this regard because the department’s practice is not to use e- 
mail for business matters in which official records would need to be 
created. However, this practice does not remove the requirement for 
agency employees to assess e-mail received for Its record status, because 
the agency cannot know that employees will not receive e-mail with 
record status; the determination of record status depends or\ U\e content 
of the information, not its medium. 

In addition, two other requirements were missing from HUD’s policy: it did 
not state, as required, that recordkeeping copies of e-mail should not be 


'"’HUD’s Electronic Mail Policy also states that “Records created or received on electronic 
mail systems must be managed in accordance with the prorision of 3C C.F.R. 1220, 1222 
and 1228." Tints, HUD’s guidance is contradictory on this point, (The statement appears in 
the policy under Electronic Mail Database Management, Record Retentioii 
Re.s{)on.sibilit.ies.) 
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Stored in e-mail systems or that backup tapes should not be used for 
recordkeeping purposes. HUD officials stated that they considered that 
these requirements were met by a reference in their policy to the NARA 
regulations in which these requirements appear. However, this reference is 
too general to make clear to staff that e-mail systems and backup tapes are 
not to be used for recordkeeping. 

Table 4 summarizes the results for the four agencies. 


Table 4: Agencies’ Conformance to Required Policy and Guidance on Managing E- 
Mail Records 

Requirement 

DHS 

Agency 

EPA FTC 

HUD 

inform staff that e-mails are potential records 

,/ 



v-" 

Ensure that staff is capable of identifying federal records 

,/ 



X 

Preserve e-maif transmission data and distribution lists 




✓ 

Slate that draff documents circulated on e-mai! systems 
are potential federal records 

X 

/ 



Require that e-mail records are stored in an appropriate 
recordkeeping system and instruct staff on how these 
records are maintained in that recordkeeping system 
regardless of format 

■/ 

✓ 

✓ 


Provide instructions on how to copy e-mails identified as 
federal records from e-mali system not identified as 
recordkeeping system to a recordkeeping system 

✓ 

✓ 

✓ 

✓ 

Stale that e-mail systems must not be used to store 
recordkeeping copies of e-mail messages identified as 
federal records’ 

✓ 

■/ 

✓ 

X 

State that e-mail system backup tapes should not be 
used for recordkeeping purposes 

✓ 

✓ 

✓ 

X 

Instruct staff on the management and preservation of e- 
maii messages sent or received from nongovernmental 
e-mail systems 

/ 

X 

X 

NA" 


Source- GAO analysis. 


Key: 

a policy covered requirement 
X = policy orrtitled or wos inconsistent with requirement 

’Unless Iho system has the features described in table 1 . An exception to the prohibition against 
storage in the e-maB system may be made for transitory records with NARA-approved short term 
retentiorr periods of 1 80 days or less. 

“One requirement was not applicable because of the configuration of the agency's network. 
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If requirements for e-mail management are not ii\ciuded in agency records 
management policies ?md guidance, agency e-mail records may be at 
increased nsk of loss. Tl\e loss of records that are important for 
documenting government functions, activities, decisions, and other 
important transactions could potentially in\pair agencies’ ability to cany 
out their missions. 


E-mail messages that qualified as records were not being appropriately 
identified and preser\*ed for 8 of the 15 senior officials we reviewed. 

Senior officials at three agencies did not consistently conform to key 
rcHjuirements in NARA’s regulations for e-mail records; (^nly at FTC did the 
four senior officials fully follow these requirements. The other three 
agencies showed varying compliance: three officials at DHS, tw'o officials 
at EPA, and three officials at HUD were not following required e-mail 
lecordkeeping practices. Factors contributing to the inconsistent e-mail 
recordkeeping practices include inadequate training and oversight. Other 
factors included the difficulty of managing large voluntes of e-mail in 
paper-based recordkeeping systems and the stated practice at one agency 
that e-mail would not be used for record material. 

As described, the four agencies primarily used “print and file” 
recordkeeping systems, which require agency staff to print out e-mail 
messages for filing as the official recordkeeping copies in designated filing 
systems. Each agency’s policy also required the presei'vation of e-mail 
transmission data, distribution lists, and acknowledgments. 

DHS. At DHS, our review covered three senior officials because, according 
to DHS officials, the Sccretaiy of Homeland Security did not use e-mail: 
these officials told us that the Secretary did not have a DHS e-mail 
account, and that he did not conduct any official communications using 
external nongovernmental e-mail systems. 

For the remaining three officials, the e-mail management practices did not 
fully comply wdth the requirements. None of the e-mails of the senior 
officials were reviewed for their status as a record or filed in an 
appropriate recordkeeping system. Instead, the officials were using their e- 
mail accounts to store all e-mails.''" Two of the three officials personally 


E-Mail Records 
Management 
Practices of Senior 
Officials Did Not Fully 
Comply with Key 
Requirements 


""Hic inboxes of tlie three officials contained 583, 8,097, and 30,745 e-mm! mes.sages, 
respectively, and their sent folders contained 6,565, 5,236. and 4,498 e-mails. 


Page 41 


GAO-08-742 Federal Records 



474 


maiiaged their e-maii accounts; the third shared this responsibility with a 
member of his staff. The staff of one of the officials who managed his own 
e-maii had access to the official’s e-mail account, but the staff reviewed or 
accessed these only if instructed to do so by the official. The department 
said that the third official’s office administrator had access to calendar 
functions only. 

According to one of these senior officials, storing e-mails on the computer 
is convenient for searching and retrieving. It was this official’s opinion that 
this approach was safe from a legal standpoint because no e-mails w ere 
deleted. Nonetheless, using an e-mail system to retain all e-mails 
indefinitely increases the difficulty of performing searches based on 
categories of records; in contrast, such searedtes are facilitated by a tnie 
recordkeeping system. Further, if e-mail records arc not stored in an 
appropriate recordkeeping system (paper or electronic), there is reduced 
assurance that they are useful and accessible to the agency as needed, or 
that they will be retained for the appropriate period. 

EPA: At EPA, the e-mail records of two of the four senior officials were 
being managed in accordance with key requirements reviewed. For these 
two senior officials, one of whom was the agency head, e-mail records 
were stored in paper-based recordkeeping systems. 

The EPA Administrator had two EPA e-mail accounts, one intended for 
messages from the public and one for communicating with select senior 
EPA officials (not intended for use by the public). In the paper-based 
recordkeeping system, of 25 e-mail records inspected, all included 
transmission data and distribution lists, as required. For the nonpublic 
account, staff provided eight e-mail records for inspection, all of which 
also included transmission data and distribution lists. According to EPA 
officials, the nonpublic account generated few records because the 
Administrator receives most of his information from other sources, 
including face-to-face briefings and meetings. 

For the second senior official, administrative .sUiff told us that the official 
reviewed e-mail personally and forwarded records to the staff for printing 
and filing in a paper-based recordkeeping system that followed the 
agency’s records schedules. We selected 20 e-mails from the official’s files 
for cxaniination. These files were {jssociated with four EPA records 
schedules. All of the e-mails included transmission data and distribution 
lists as required. 
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The e-mai! records of two other senior ofllcial.s were not being managed in 
compliance with requirements, because e-mail records were not being 
stored in appropriate recordkeeping systems, but rather in the e-mail 
system: 

• One of these officials w'as in the process of migrai ing e-mail records from 
the e-mjiil system to ECMS. This official had been storing e-mail records in 
e-maii system folders since January 2006, in anticipation of the rollout of 
the ECMS, and had not been using a paper-based recordkeeping system in 
the interim. The e-maii system’s folders were organized according to the 
agency’s records schedules to facilitate the transfer, which was ongoing. 
Because this senior official did not store e-mail records in a paper-based 
recordkeeping system during this traasition, the official’s e-mail account 
was being used as a recordkeeping system, which is contraiy^ to regulation. 
However, when the transition to the electronic recordkeeping system is 
complete, the new system should provide the opportunity for this official’s 
recordkeeping practices to be brought into compliance with requirements. 

• The second official was also saving all e-mail in the e-mail system. EPA 
officials stated that most of the senior official’.s e-mail was sent to an 
administrative assistant, who was responsible for identifying and 
maintaining the records received and filing them accordingly. However, 
the administrative assistant for this official sta^ted that although she had 
been briefed on maintaining and preserving the senior official’s calendai* in 
a recordkeeping system, she had not received guidance or training in how 
to preseive or categorize the official’s e-mail for recordkeeping purposes. 
In addition, the assistant stated that all e-mails remained stored in the e- 
mail vsystem where they could be retrieved if necessary. 

FTC: 'Fhc four senior officials at FTC were managing e-mail in compliance 
with key requirements reviewed. These officials were the Chairman* and 
three Commissioners.'’” According to an FTC official, the Commissioners 
do not discuss substantive is.sues in e-mails to one another because of the 
possibility that such group e-mails could be construed as meetings subject 
to the Sunshine Act,™ which must be open to the public. FTC staff told us 


‘The Ch^rman whose recoids w'ere reviewed resigned effective March 28, 2008. A new 
Chairman w'as designated effective March 31, 2008. The new C^haimian is one of tin* three 
Conunissioners covered in this assessment.. 

'"’At the time there were five Commissioners in all, including the Chairman. Currently, there 
are four. 

^’5 U.S.C. § 552b. 
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that the ttien-Chaimian and two Commissioners delegated part or all of the 
responsibility for e-mail management; the remaining Commissioner 
personally managed e-mails. E-maiis with record status were to be printed 
and filed in the commission's pap€>r-based recordkeeping systems. The 
Fl’C recordkeeping systems contained e-mail records of the four officiiils; 
of the 155 e-nieul records inspected, all included the required distribution 
lists and transmission data. 

HUD: One of the four senior officials at HUD was managing e-mail in 
compliance with key requirements, but for the other three officials, e-mail 
records were not stored in appropriate recordkeeping systems. 

The e-mail records for the agency head were being managed in accordance 
with key requirements. According to HUD officials, management of e-mails 
for the agency head was delegated to staff: that is, the agency head’s e- 
mails were forwarded by his administrative assistant to the Office of the 
Executive Socretaiiat, where they were reviewed for record status and 
preserved as necessary in paper files. Staff from the Office of the 
Executive Secretariat flagged 10 e-mail records using the department’s 
correspondence tracking system, which were then retrieved from the 
paper-based recordkeeping system for inspection; all of these files 
included the required distribution lists and transmission data. 

The practices of the three other senior officials varied, except that for all 
tliree, they or their staff stated that the officials retained e-mail messages 
in the e-mail system."' One senior official told us that he read his own e- 
mail and foi'wardetl messages to staff to determine record status. Another 
official’s staff stated that the staff was responsible for managing e-mail, 
but that the official would determine what should be printed and filed, The 
third official’s staff stated that the official did not review e-mails for record 
status but forwarded all program-related e-mails to staff, who would 
decide which e-mails should be included in the program files as records. 
Neither the three senior officials nor several of their staff had received 
records management training. 

HUD provided copies of e-mail messages from one senior official for 
review, but there was no evidence that the messages were stored in an 


'’Acconling to CIO officials, e-mail more than 60 days old is automatically archived, with 
archives maintained for 3 years and sometimes longer; employees are not allowed to delete 
anytidng from the archive. 
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appropriate recordkeeping system, and HUD officials stated that the 
provided e-mails were not records. They offered to provide similar 
nonrccord messages for the two other officials, but we declined to review 
them because the messages would not have addressed the question of 
whether the officials were storing e-mail records in appropriate 
recordkeeping systems. Thus, for these three officials the department did 
not provide examples of print ed e-mail records that, had been stored in 
appropriate recordkeeping files. 

According to department officials, this situation is explained by HUD’s 
practice of not using e-mail for business matters that w'ould produce 
records. According to department officials, official business is conducted 
through paper processes, some electronic processes (such as Web-based 
systenis), but rarely through e-mail. 

Nonetheless, sJthough e-mail may rarely rise to the level of a record under 
paper-based processes, it does not follow that no e-mail records are evei’ 
created or received, as shown by the e-mail records maintained by the 
department’s Executive Secretariat and the Office of Healthy Homes and 
Lead Htizard Control. The weakness in HUD’s policy regai'ding 
responsibility for determining which e-mails are records, combined with 
the lack of training in c-mail records management, reduces the 
department’s assurance that those e-mail messages that are records are 
being appropriately identified. 

Factors contributing to the inconsistent practices at the three agencies 
include Inadequate training and oveisight, as well as the difficulties of 
managing large volumes of e-mail with the tools and resources available, 
which in most cases do not include electronic recordkeeping systems. 

The regulations require agencies to develop adequate training to ensure 
that staff implement agency policies. All four agencies have issued 
guidance and developed training materials, ami all state that they 
performed records management training. For example, according to DHS 
officials, all three senior officials and si^f had received records 
management training as new employees. However, DHS and HUD had no 
documentation to indicate that employees had received such training, 
and our review of practices found instances in which staff did not 


‘'EPA did track records management training, which agency officials stated \vii.s 
mandatory. However, not all employees luul been trained. 
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understand their recordkeeping responsibilities for e-mail and stated that 
tiiey had not been informed of them or received training. For example, 
three senior HUD officials had not received training on records 
management Staff explained that formal briefings had last taken plac:e at 
that time. 

Agencies must also periodically ev^aluate their records management 
programs, including periodic monitoiing of staff determinations of the 
record status of materials. However, the three agencies have not fully 
developed and implemented oversight mechanisms, and do not determine 
the extent to which senior officials or other staff are following applicable 
requirements for e-mail records.” Accoi'ding to DHS, it has initiated 
oversight and review aclivaties, but tliese are not yet at the pilot stage 
because of otlier demands on records management staff, such as 
completion of records scheduling. EPA has developed an oversight plan 
and has pilot-tested a records management suivey tool, but it has not yet 
begun ageneywide reviews. It plans to fully deploy this tool when ECMS is 
fully implemented. HUD had not initiated oversight and review activities, 
according to officials, because of its practice of not using e-nuiil for 
matters that would necessitate the creation of official records, These 
officials stated that when the department’s modernized system for records 
ai>d document management is in place, the department’s e-mail policies 
will be updated and appropriate oversight and review activities put in 
place. 

Unless agencies train staff adequately in records management and perform 
periodic evaluations or establish other controls to ensure that staff receive 
training and are carrying out their responsibilities, agencies have little 
assurance that e-mail records are appropriately identified, stored, and 
preserved. Further, keeping large numbers of record and nonrecord 
messages in c-n\ail systems potentially increases tire time and effort 
needed to search for infonnatton in response to a business need or an 
outside inquiry, such as a Freedom of Information Act request. 

The volume of e-mail is also described as corrtributing to e-mail rtreords 
management shortcomings. Agency officials and staff referred to the 


’ 'I'TC officials state (hat the conrnrissioa's records Riaaagen\ent program is currently 
conducting an agencywide records inventory’ that includes as.sossing the adequacy of 
documentation of official actions (including e-niail records) through a review of file 
samples. According to these officials, they expect to im[>lement nrore comprehensive 
oversiglit and review as this and other activities are completed, which would include 
questionnaires, interviews, and selected file reviews. 
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difficxdty of managing large volumes of e-inail, suggesting that limited 
resources contributed to their inability to fully comply with records 
management and preservation policies. To help ensure that: e-mail records 
are managed appropriately, it is helpful to incorporate recordkeeping into 
the process by which agency staff <‘reate and respond to mission-related e- 
mail. Because this process is electronic, the most straightforward 
approach is to perform e-mail recordkeeping electronically. All four 
agencies, however, stiU rely either entirely or primarily on paper for their 
recordkeeping systems, even for “born digital” records like e-mail. 

Weaknesses in the processes in place at three of the four agencies 
reviewed raise questions about the appropriateness of paper 
recordkeeping processes for their e-mail records. Simply devoting more 
resources to paper records management may be neither efficient nor cost- 
effective, and the agencies have recognized that this is not a tenable long- 
term solution. EPA is beginning a transition to electronic recordkeeping, 
and HUD and DHS have plans focused on future enterprisewide 
transitions. 

Managing electronic documents, including e-mail, in electronic 
recordkeeping systems would potentially provide the efficiencies of 
automation and avoid the expenditure of resources on duplicative manual 
processes and storage, it is important to recognize, however, that moving 
to electronic recordkeeping has proved not to be a simple or easy process 
and that projects at large agencies have presented the most significant 
challenges. For projects of ail sizes, agencies must balance the potential 
benefits of electronic recordkeeping against the costs of redesigning 
business processes and investing in technology. NARA has called the 
decision to move to electronic recordkeeping inevitable.'^ Nonetheless, 
like other information technology investments, such a move requires 
Ciireful planning in the context of the specific agency’s circumstances, in 
addition to well-managed implementation. 


Conclusions NARA’s limited pcrfonnance of Us oversight responsibilities leaves it with 

little assurance that agencies are effectively managing records, including e- 
mail records, throughout their life cycle. NARA has an organizational 
preference for pai tnering with and supporting agencies’ records 


■’NARA, “Why FederaJ Agencle.s Need to Move Towards Kleclronic Recordkeeping," 
www.archives.gov/records-mgmt/'policy/ptodlafn.htmi. 
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management activities, whicli is appropriate for many of its guidance and 
assistance responsibiiities. However, tliis preference has led NARA to 
avoid performing oversight activities that it judged to be perceived 
negatively — ^the full-scale inspections/ evaluations that it performed in 
previous years. Although it has performed studies ti\at provide it with 
insights into records management issues and it has taken action in 
response to the finding, it has not developed means to evaluate the state 
of federal records management programs and practices. As a rcsull , 
NARA’s oversight of federal records management programs, including 
management of e-mail, has been limited. Further, NARA’s limited reporting 
on problems and solutions identified at individual agencies reduces its 
own ability to hold agencies accountable for addressing identified 
problems, as well as reducing the ability of agencies to loam from the 
experience of others. 

At the four agencies reviewed, e-mail records management policies were 
generally compliant with NARA regulations, with some exceptions. If 
policies do not fully conform to regulatoiy requirements, it increases the 
likelihood that those requirements will not be met in practice. 

Senior officials at three of the four agencies ston’d e-mail records in e-mail 
systems, rather than in recordkeeping systems, which is not in accordance 
with NARA’s regulations. Factors contributing to this noncompliance 
generally included insufficient training arid oversight regarding 
recordkeeping practices, as well as the onerousness of handling large 
volumes of e-mail. Providing adequate t raining and oversight is a 
prerequisite for improvement, but real improvements in e-mail 
recordkeeping may require replacing the paper-based recordkeeping 
processes currently in place. Properly implemented, the transition to 
electronic recordkeeping of e-mail has the potential not only to reduce the 
burden of e-mail management but also to provide positive benefits in 
improving the usefulness and accessibility of records. 


R6COnini6ndationS for better ensure that federal records, including those that originated as e- 
mail messages, are appropriately identified, retained, and archived, we 
EXGCUtiV6 Action recommend that the Archivist of the United States 

• develop and implement an approach to oversight of agency records 
management programs that provides adequate assurance that agen<“i(?s 
are following NARA guidance, including 


Pagf 48 


GAO-08-742 Federal Records 



481 


• developing vmIous types of inspections, sui-veys, and other means 
to evaluate the state of agency records and records management 
programs; 

• developing criteria for using these means of assessment that ensure 
that they are regularly performed; and 

• regularly report to the Congress and 0MB on the findings, 
recommendations, and agency responses to its oversight activities, 
as required by law. 

In addition, we recommend that the Administrator of the Environmental 
Protection Agency 

■ revise the agency’s policies to ensure that they appropriately reflect 
NARA’s requirement on instructing staff on the management and 
preservation of e-mail messages sent or received from 
nongovernmental e-mail systems and 

• develop and apply oversight practices, such as reviews and monitoring 
of records management training and practices, that are adequate to 
ensure that policies are effective and that staff are adequately trained 
and are implementing policies appropriately. 

We further recommend that the Chainnan of the Federal Trade 
Commission revise the commission’s policies to ensure that they 
appropriately reflect NARA’s requirement to instruct staff on the 
management and preseivation of e-mail messages sent or received from 
nongovernmental e-mail systems. 

We further recommend that the Secretary of Homeland Security 

• revise the department’s policies to ensure that they appropriately 
reflect NARA’s requirement to stale that draft documents circulated on 
e-mail systems ai*c potential federal records and 

• develop and apply oversight practices, such as reviews and monitoring 
of records management training and practices, that are adequate to 
ensure that policies are effective and that staff are adequately trained 
and are implementing policies appropriately. 

Finally, we recommend that the Secretary of Housing and Urban 
Development 

• revise the department’s policies to ensure that they appropriately 
reflect NARA’s requirements to ensure that staff is capable of 
identifying federal records and to state that e-mail systems must not be 
used to store recordkeeping copies of e-mail records (other than those 
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exceptions provided in the regulation) and that e-mail system backup 
tapes should not be used for recordkeeping purposes, and 

develop and apply oversight practices, such its reviews and monitoring 
of records management training and practices, that are adequate to 
ensure that policies are effective and that staff are adettuately trained 
and are implementing policies appropriately. 


AS0nCV CominBntS provided a dralt of this report to NARA, DHS, EPA, PTC, and HUD for 

^ review and conmient Three agencies provided written comments (which 

and Our Evaluation are reproduced in apps. li to IV), and two provided comments via e-mail. 

All five agencies indicated that they were implententing or intended to 
implement our recommendations. Three of tlte five agencies generally 
agreed witti our findings and recommendations. One agency provided 
information about its use of outside e-mail accounts, and one agency 
agreed to implement our recommendations but questioned aspects of our 
report. 

In written comments, the Archivist of the United States stated that NARA 
generally agreed with our draft report and woxild develop an action plan to 
implement our recommendalion. The Archivist also provided technical 
comments, and we clarified our report to address each of them, 

(see app. II). 

In e-mail comments, the Director, Records, Publications, and Mail 
Management at DHS, stated that the department agreed with our draft 
report and that it correctly represented the condition at the time of the 
review. The Director also said that future DHS records management policy 
documents would be revised to reflect our recommendations. 

In written comments, the Chief Infonuation Officer of EPA stated that the 
agency accepted our two recomruendations. In addition, she provided 
additional infonuation on the EPA records management program. Finally, 
this official provided technical comments, which we addressed as 
appropriate: our assessment of these comntents is contained in 
appendix HI. 

In e-mail comments, an official from hTC’s Office of the General Counsel 
stated that PTC had instriic;ted staff not to use outside e-mail accounts for 
official business, but it was nonetheless taking action to implement our 
recommendation by issuing a notice to staff regarding policies and 
procedures for e-mail records, which included a statement that work- 
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relatetJ e-mails inadvertently sent or received from non-FTC accounts 
must be handled in accordance with the agency’s records presemition 
policies and procedures. Our draft recognized FTC’s instruction not to use 
outside accounts for official business, but also noted that that I’TC did not 
totally prohibit access to such acrcouiUs. Because access to outside 
accounts was available, FTC was required by NARA reguiations to provide 
staff with guidance on the proper handling of e-mail records sent or 
received through .such accounts. FTC also provided technical comments, 
which we incorporated as appropriate. 

In written comments, HUD’s Acting Chief Information Officer stated that 
HUD planned to implement our recommendations, but also stated that our 
draft was inaccurate in three areas: 

• The Acting CIO questioned the clarity of a figure we included to illustrate a 
decision process that could be used to decide if an e-mail message is a 
record. As noted In our draft, the iliusti’ation is provided as an example to 
illustrate the kinds of factors that may be considered when deciding 
whether an e-mail message is a record. 

• The Acting CIO disagreed with our conclusions regarding HUD’s 
compliimce with the requirements we reviewed, stating that tlie 
department’s records policies comply with all these requirements because 
they incorporate NARA’s regulations by reference. While our draft 
recognized the reference to NARA regulations in HUD’s policy, we 
concluded that such a reference was not adequate to comply with NARA 
regulations. As we stated in our draft, the reference in HUD’s policy is too 
general to make clear to FIL’D staff which practices ai‘e prohibited. In 
addition, HUD did not establish proc:cd\ires to implement the requirements 
in question, as the regulations require, 

' The Acting CIO questioned the accuracy of a statement on the number of 
senior officials whose files were reviewed. Our evidence shows that our 
statement was accurate, but we revised it to include further clarifying 
detail. 


We provide more detailed responses to these points in appendix IV. 


As agreed with your offices, unless you publicly announce its contents 
earlier, we plan no further distribution of this report until 30 days from the 
date of this report. At U\at time, vve will send copies of this report t o the 
Ai cliivist of the United States, the Administrator of the Elnvironmental 


Page 51 


GAO-OS-742 Federal Records 


484 


Protection Agency, the Chairman of the Federal Trade Commission, the 
Secretary of Homeland Security, and the Secretary of Housing and Urban 
Development. Copies will be made available to others on request. In 
addition, this report will be available at no charge oii our Web site at 
www.gao.gov. 

If you have questions about this report, please contact me at (202) 512- 
62d0 or koontzl@gao.gov. Contact points for our Offices of Congressional 
Relations and Public Affairs may be found on the last page of this report. 
GAO staff who made major contributions to this report are listed in 
appendix V. 

Linda D. Koontz 

Director. Information Management Issues 
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Appendix I: Objectives, Scope, and 
Methodology 


Our objectives were to 

• assess to what extent the National Ai'chives and Records 
AdnrinLstration (NARA) provides oversight of federal records 
n^anagement programs and practices, paiticularly with regard to e-inail, 

• describe processes followed by selected federal agencies to manage 
e-mail records, 

• assess to what extent the selected agencies’ e-mail records 
management policies comply with federal requirements, and 

• assess compliance of selected senior officials with key e-mail 
recordkeeping requirements. 

To determine the extent to which NARA provides oversight of federal 
agencies for managing and preseiving federal e-mail records, we analyzed 
applicable laws, regulations, and guidance; reviewed NARA’s oversight 
activities from 20(^ tt) 2007, including its reports to 0MB and the Congress 
on records management activities; reviewed recent NARA’s recordvS 
management reports; and interviewed NARA officials. 

To address our other objectives, we judgmentally selected four agencies 
for review based upon several factors. First, we identified four general 
government functions from those functions that NARA identified in a 2004 
resource allocation study as having records that had a direct and 
significant impact on the rights, welfare, and/or well-being of American 
citizens or foreign nationals: homeland security, health, economic 
development, and environmental management. (NARA chissified these 
functions as high risk for rights/accountabllity.) Next, using NARA’s 
analysis, we compiled a list of the federal agencies atid their components 
that performed those high-risk functions. For each identified agency, we 
further classified it according to agency structure (a department with 
component bureaus or agencies, a department with an office structure, an 
independent agency, or an independent commission) and size (a large 
department over 150,000 employees, a small depaitment less than 1 1,000 
employees, a small independent agency less than 1,100 employees, ora 
large independent agency over 18,000 employees). 

We then judgmentally selected four agencies from the high-risk list that 
presented various combinations of structure and size. These were as 
follows: 
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Appendix I: Objectives, Scope, and 
Methodology 


Department of Homeland Security (U.S. Immigration and Customs 

Enforcement) 

• Rated by NARA as high on rights and accountability for records in the 
Homeland Security: Immigrant and Non-Citizen Services function 

• Department with component agencies 

• Over 162,000 employees 

Department of Housing and Urban Development (Office of Healthy 

Homes and Lead Hazard Control) 

• Rated by NARA as high on rights and accountability for records in the 
Health: Illness Prevention function 

• Depai’tnient with offices 

• Less tlian 11,000 employees 

Environmental Protection Agency 

• Rated by NARA as high on rights and accountability for records in the 
En\ironmental Management; Environmental Remediation function 

• Independent agency 

• Over 18,000 employees 

Federal Trade Commission 

• Rated by NARA as high on rights and accountability for records in the 
Economic Development; Business, Trade, Trust, and Financial 
Oversight 

• Independent commission 

• Less than 1 , 100 employees 

At each of the four selected agencies, we 

• assessed e-mail records management policies of the agency; 

• described processes followed by agencies to manage e-mail records, 
specifically reviewing e-mail records management practices of a 
business unit associated with the high-risk function; and 

• assessed compliance of four senior officials with key e-mail 
recordkeeping requirements. 

We selected a business unit from each organization that (1) perfomied the 

particular line of businevss we identified in our agency selection process 

and (2) had permanent records that NARA rated high on risk to 
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Appeudix I: Objectives, Scope, and 
MctliodoJogy 


accountability and citizen rights. Table 5 identifies the business unit we 
selected at each agency. 


Table 5: Assessed Business Units 

Department 

Component 

Business unit 

DHS 

immigration and Customs 
Enforcement 

Detention and Removal Operation 

EPA 

Office of Solid Waste and 
Emergency Response. Office of 
Superfund Remediation and 
Technology Innovation 

Assessment and Remediation 

Division 

FTC 

Bureau of Consumer Protection 

Division of Marketing Practices 

HUD 

— 

Office of Healthy Homes and Lead 
Hazard Control 


Source: CAO anatysis o! agency 


We also selected four senior officials at each agency. At DHS, EPA, and 
flUD, we selected the head of the agericy, the head of the offic^e 
responsible for policy, a randomly selected senior official, and the most 
senior agency official associated with the business unit we inspected. At 
FTC, we selected the Chairman and three Commissioners. Tl\e selected 
senior officials are listed in table 6. 


Table 6: Assessed Senior Officials 

Department 

Title of official 

DHS 

Secretary 

Assistant Secretary for Policy 


Acting Assistant Secretary for Health Affairs & Chief Medical Officer 


Assistant Secretary for immigration and Customs Enforcement 

EPA 

Administrator 


Assistant Administrator for Enforcement and Compliance Assurance 


Assistant Administrator for Environmental information / Chief 

Information Officer 


Assistant Administrator for Solid Waste and Emergency Response 

FTC 

Chairman 


Commissioner 


Commissioner 


Commissioner 

HUD 

Secretary 


Assistant Secretary for Policy 
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Appendix 1: Objectives, Scope, and 
Methodolog>- 


Department 

Title ofoffictal 


Assistant Secretary for Housing — Federal Housing Commissioner 


Director. Office of Healthy Homes and Lead Hazard Control 


Source: GAOantfySis. 


To desciibe the j^endes’ e-mai! records nianagen\ent practices, vve 
analyzed documents, interviewed appropriate officials at the agency 
(including business unit officials and staff), and perfonned limited 
inspections of selected e-mail records. 

To assess each agency’s e-mail records management policies, we redewed 
the agency’s published policy documents, including formal policies ^md 
operational manuals, as well as agency-provdded responses to a data 
collection instrument on e-maii management, and compared their contents 
to the e-mail related requirements in NARA’s recxirds management 
i-egulations. 

To assess compliance of senior officials with key e-mail recordkeeping 
requirements, we analyzed documents, used data collection instriiiuents to 
gatlier infonnation from the senior officials, their staffs, or other 
appropriate officials, and inspected selected e-maii records. We asked 
each agency to provide examples of senior officials’ e-mail messages 
stored as recoixis to corroborate their responses. We then analyzed the 
information provided by the agencies and assessed it against the e-mail 
requirements in NARA’s regulations on federal records, 

We did not attempt to assess the extent to which tlte agencies’ staff 
correctly identified e-mail records or the extent to which the agencies’ 
records appropriately included e-mail. 

The four data collection instruments we used are briefly described in 
table 7. 
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Table 7; Topics of Records Management Data Collection instruments and 

Their Associated Respondents 

Topic 

Respondents 

E-mail records management 

Agency’s senior records manager 

E-mail systems management 

Representative from Office of the Chief Information 
Officer 

E-mail management practices of 
agency business units 

Staff familiar with the business process of the 
agency's program 

E-mail management practices of 
agency senior offidais 

Four senior officials, their staff, or both; other agency 
officials 


Source: GAO artaly^ 


We performed our work at agency offices in the Washington, D.C., 
metropolitan area. 

We conducted this perfonnance audit from April 2007 to May 2008 in 
accordance with generally accepted government auditing standards. Those 
standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and 
conclusions based on our audit objectives. We believe that the evidence 
obtained provides a reasonable basis for our findinj^ and conclusions 
based on our audit objectives. 
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Appendix II: Comments from the National 
Archives and Records Administration 



National Archives and Records Adm i nistrati on 

SdOI Adelf’hi Rand 
College Park. Maryland 20740-6001 


IJAY 2 7 2003 


Ms. Linda Kocmlz 
Director oX Infoimation Issues 
GovcmmcnJ Accountability OXfits 
^41 G Street NW 

Washington, DC 20548 


Dear Ms. Koonlz: 

Wc thank you for the opportunity to review and comment on the draji report emitied Sational 
/Inrhfve.r and Releeted Agencies Need to Strengthen E-Mai! Management before the report is issued 
in final fonn. NARA accepts the recommendation for action by the Archivist of the United States 
iind will construct an action plan to saiisly that recommendation. We generally agree with the 
contents of the draft report and oiler some suggestions below for your consideration. 

The second full paragraph on page 8 is contusing. It could be stated more clearly by splitting it into 
two scmeoces. Plcnse consider the fotlowing: “Under the Federal Records Act, NAR/V is given 
oversight TespK>nsibilitie.s for records management as well as general responsibilities for archiving. 

1 his inchidfs the preservation in the National Archives of ilte United States of permanent records 
dociimeniine the activities of the govcmmeni." 

'the following paragraph on page 8 lists several NaRA responsibilities. As it is a major NARA 
responsibility, we suggest that “approval of the dispo.sition for all Federal records" be included in this 
list. 

The first full paragraph on page J7 describes many of the advantages of electronic recordkeeping 
(CRK). It is impmtant to note that user adoption is critical to enjoying the benefits of BRK, if an 
employee inconsistently follows the “print and tile” policy, Iw^she may also not follow the steps 
necetsaiy to put the e-mail or other c-record in the ERK .system. Also, auto-classilicHtion remains 
only u potential approach at this time. 

The scctitm «)o NARA’s oversight activities beginning or. page 24 focuses only on inspections. Th« 
report should note that N.-\RA also conducts oversight when it identifies tmd investigates allegations 
ofunaulhofized disposition of Federal records. Wc discussed tltis activity and provided 
documentation to the OAO team during its site work. 

Descriptions of our reluctance to engage in full-scale inspections aitd evaluations are incomplete. 
While ourpefcrcnce is to guide and support agencies' records management activities, as we 
discussed extensively with the GAO team, we also had another overarching reason for discontinuing 
the evaluation program. In practice, those fuH-.scalc inspections W’cre extremely resource intensive 
and look several years to complete. Once a NARA evaluation report was issued, the need for 


NAKA 's v/eh site is hup. archivcs.t 
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Archives and Records Administration 


extensive resources shifted to the agency. Agencies often took years to satisfy recommendations 
made in NARA evaluations, and records management practices in the agencies did not necessarily 
improve. 

Finally, tltc final paragraph on page 36 states that the (liPA) Enterprise Content Management System 
(ECMS) repository is approved by NARA. NARA docs not approve electronic record keeping 
systems. Tltc ECMS rqxjsitory uses DoD 5015.2 -certified software which NARA has endorsed. 

Again, thank you for the opportunity to review and comment on this draft report. We look forward 
to continuing work with you a.s we strengthen e-mail management proce.sscs across the Federal 
govemmetM, 

Sincerely, 

ALLEN WEINmiN 

I Archivist of the United Slates 


NAM'S nmfistii Is lmp:.'/W»rw.archtvex.gov 
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Appendix III: Comments from the 
Environmental Protection Agency 


Note: GAO comments 
supplementing those in 
the report text appear at 
the end of this appendix. 


See comment 1. 


See comment 2. 




UNiTED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D C- 30460 


MAY 2 9 2008 


Mr. James Sweetman. Assistant ITirccuM' 

United Slates Government Accountability OtTicc 
Wa.shin^on, DC 

Dear Mr. Sweetman, 

1 hank you for selecting the Environment Protection Agency (EPA) as one of the 
four agencies reviewed by the Oovemment Accountability Office (GAO) audit to assess 
the adequacy ofthe Nalional Archives and Records Administration’s (NARA's) records 
management guidance and Agencies’ compliance wilh the federal requirements for 
managing e-mail records. The AgeiKy appreciates the opportunity to provide comments 
on the draft National Archives and Selected Afieneies Need io Strengthen E-Mail 

Management. Wc arc diiocting our commcnis to your attention as requested in Linda 
Koontz's memo of May S. 200S. 

EPA accepts GAO’s two recommendations to: (I) revise the Agency’s policies to 
ensure that they appropriately reflect NARA’s Toquirernenl on instructing staff on the 
cnanagemeDl and preservation of e-mail messages sent or received from 
nongovernmental e-mail systems and (2) develop and apply oversight practices, such a.s 
reviews and mortitoring of records management tmining and practices, that are adequate 
10 ensure that prriicics arc effective artd that stalT are adeqiialely trained and are 
implementing policies a|^ruprialely. 

EftA would like to request that the final Report be updated with the following 
edits and/or comments: 



GAO .Stated 

EPA Comment 

Page 34, first 
paragraph 

EPA is in the process of deploying 
an eleuimnic content tnnnagcniviit 
system that is to he used for 
managing e-mail. 

l:;CMt> will tiot be replacing our larger 
email sysiem. Lotus Notes. Tiierettore, 
this sentence should state: EPA is in the 
process of deploying an electronic content 
manftgcment system that is to be used for 
managing e-mail that are Agency records. 

Page 36. last 
paragraph 

The F.CMS repository is a NARA- 
iqiprovcd electronic rccoidkeeping 
system. 

NAM does not af^/iruve .\yslem.s. Tlie 
ECMS uses a Commerciai-OIT-the- Shelf 
(COTS) product that is DoD 5015.2 STD 
certified, which is endorsed bv NARA. 

Pane 37. first 

Accordinsttothe BPA CIO office. 

This sialemenl is incorrect. RPA asked 


lUJjiess <oni| • a 

Mit> • PsnMMWtVVggUbbO.iBsweinMM' <C 
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Appendix Ilf: Comments from the 
Environmental Protection Agency 


See comment 3. 


See comment 4. 


See comment 5. 


See comment 6. 


See comment 7 . 


See comment 8, 


full pafagra(g> 

iranskoiy e-mail is sbmd on e- 
oiail systems a maximum of 

180 days. 

that the statement be replaced widi the 
language on page 36, second paragraph, 
which slates that the Agency ordered that 
all automatic delete functions be 
deactivated fdisablcd). 

Page 42, scccnd 
bullet and Pagge 

45 table 

At ERA Ihc e-mail management 
policy did not instruct staff on the 
managemeiM and preservation of 
e-mail messages sent or received 
fn»n rmngovetnmcalat e-mail 
systems. 

EPA will develop an Agency-wide policy 
to instruct staff about the use of non-EPA 
e-mail systems and the management and 
preservation of e-mail messages sent or 
received from nongovernmenul e-mail 
systems. 

Page 42, second 
bullet 

At EPA and FTC. the e-maii 
management policy did not 
instruct .slatT on the management 
and preservaiion of e-iuail 
messages sent or 

received from nongovernmental e- 
mail .systems. According to 
officiab at both agencies, such 
instructions were not included 
because agency cmpl<^ces were 
instructed not to use such accounts 
for asenev business. 

EPA has not provided formal instructions 
to staff on the use of secondary accounts 
to conduct Agency hiisiness. rather. EPA 
has a clear and consistent policy 
framework against the use of 
nongovernmental e-mail systems for 
official EPA business. 

Page 43, first 
full paragraph 

1 

NARA official stated that they 
would communicate with EPA to 
determine the sufficiency of the 
steps taken (o respond to the 
irKideni and to prevent such 
incidents from recurring. 

EPA received NARA’s respottsc dated 

April 30, 2008. enclosed. NAKA sgraed 
that the safeguards that EPA is 
implementing to mitigate Lbe risk of any 
further loss of such e-mail, and the 
forrheommg policy stalcownl prohibiting 
the use of non-EP.A e-mail accounts to 
conduct agency business, are appropriate 
and sdet)uale. NARA further states that 
they consider this case closed and no 
further report ins is needed. 

Page 47 H/st full 
paragraph 

The FPA Administrator had two 
EPA e-mail accounts, otte public 
and one for communicating with 
select senior CPA officials. 

The EPA Administrator has two email 
accounts, a primary one for 
communicating with the public and a 
secondary account for communicating 
with select EPA officiais. EPA does itot 
refer tn theses accounts as public and non- 
public but raihcr primary and secondary 
email accounts. 

Page 47, first 
ftill paragraph 

According to EPA ofTtcials, the 
nonpuhlic account generated few 
records because llte Administrator 
did not use e-mail to conduct 
agency business, receiving tno*s of 
his information from other 
sources, including race-io-face 

EPA did out say thal the secondary email 
account was not used to conduct Agency 
business, but rather, it was not the 
primary tool the CPA Administrator used 
to exchange information. Therefore this 
sentence should read; AccordingtoEPA 
officials, the jrc'twuAirv account oeoerated i 


Page 61 


GAO-08-742 Federal Records 




494 


Appendix 111: Comments from the 
Eiiviroiiinentai Protection Agency 


See comment 9. 


See comment 10. 



briermgs and meetings. 

few records because the AdroinLstrator 
receives most of his information from 
other soumes. including face-to-face 
briefings and meetings. 

i'agc 47, third 
full paragraph 

The e-nail records of two other 
senior ofliciais were not managed 
in comf^iaiKe with requirenicnls, 
because e-mail lecocds were not 
being stored in appropriate 
recMdkceping systems, but rather 
in the e-mail system. 

The Agency Records OITiccr will follow- 
up with these senior olTiciais and Iheir 
administrative staffs to ensure that e-mail 
records arc properly identified and .saved 
in an appropriate recordkeeping system. 

Page SI, middle 
of first 
paragraph 

EPA has developed an oversight 
plan and has pikX-tesfed a records 
management program review but 
not yet begun Agency -wide 
reviews. 

EPA developed a comprehwisive records 
management survey tool that will be used 
to serve the following three purposes: 
obtain an Agency-wide records 
management baseline, conduct self- 
assessments by each program office and 
region, and conduct program reviews by 
the Niitional Records Management 

Program. The survey tool will be 
implemented alter the full implementation 
ofECM.S, 


EiTicienl and effective documeni and ncoids management has been a priority 
focte at EPA in recent years and we are proud of the proactive steps we ore laJcing to 
ensure the Agency’s leconts management program remains among the best in the federal 
government. Highlights of die steps (hat the Agency has recently taken include; 

• Implementing phase one of an Agency-wide Enterprise Content Management 
System (ECMS) deployment; 

■ Commissioning a senior level Task Force to moke recommendations for 
improving document and records management Agency-wide, and commissioning 
an Agency-wide workpoup to implement the Task Force’s recommendation^ 

• Developing maodalory on-line records monagcinenl training, taken by 1 8,000 
employees and contractors; 

• Resubmining paper based rcowds schedules to NARA for media nculral 
approval (approximately 270 schedules); 

• Developing four on-line training modules for Agency records wmlacts, along 
with other training tools such a ’’lip of the Week” and enbaitcing our award- 
winning records numagement Website; 

• Developing 8 mandatory requirement for all Records Liai.son Officers (RLOs) (o 
received NARA's certification in federal records management; 

■ Requiring the inclusioo of records management responsibilities in the 
Performance Appraisal and Recognition System (PARS) plans for all employees 
with specific records responsibilities; and 

• Including a session oo records management responsibilities in new employee 
orientations. 
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Appendix III: Comments from the 
Environmental Protection Agency 


Again, the Agency ^ipredatcs (be oppominity to obtain an independent 
perspective of our records management program and receive feedback on areas where 
improvements can be reaJizod. Should you have any question regarding EPA's response, 
please contact John Hlis, FPA’s Agency Records Officer at 202-566-1643 or 



Assistant Administrator 
and Chief Information Officer 

Enclosure 
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Appendix IIT: Comments from the 
Eiivironmeiital Protection Agency 


The following are GAO’s coniniente on the on the EPA’s written respoiise dated 
May 29, 2008, to our draft report. 


GAO Comments 


1. We clarified our discussion of this topic. 

2. We cliirified our discussion of this topic. 

3. We removed the reference to the 180 day limit. 

4. In our discussion of the exchange between EPA and NAPA on the 
incident involving possible loss of e-mail records, we included 
information on EPA’s plan to promulgate a policy on the use on non- 
EF’A e-mail systems. 

5. See comment 4. EPA plans to promulgate a policy prohibiting the use 
of non-EPA e-mail systems for EPA business. 

C. W'e updated our discussion of this topic to reflect NARA’s response. 

7. We do not use EPA’s terminology because we do not find “primary” 
and “secondary” to be useful descriptions, However, we revised our 
discussion to clarify the references. 

8. See note 7. 

9. If EPA implements the oversight mechanism w'e recommend, it will 
help ensure that e-mail records are properly identified and protected. 

10. We updated our discussion to indicate when EPA plans to deploy its 
survey tool. 
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Appendix IV: Comments from the 
Department of Housing and Urban 
Development 


Note: GAO comments 
supplementing those in 
the report text appear at 
the end of this appendix. 


See comment 1. 


See comment 2. 


UA DEPARTMENTS HOUSING AND URBAN DKVFJ-OPMEKT 
WASHtNOTON.OC HMIO-JCOO 

CHIEF tNFORMATION OFFICER 

May 28, 2008 


Ms. UrKbi Koontz 

Director, Irsfoimation Management issues 
Government Accountability Office 
441 0 Street, NW 
WasWn^on, DC 20548 

Dear Ms Koontz: 

Thank you for the opportunity to comment tm the Govemmem Accountability Office 
(GAO) draft repon entitled “National Archives and Selected Agencies Need to Strengthen E-Mail 
Mtinagentcni.” 

The tbcus of this audit was to detertnine whether c-mail documents that constiuiic federal 
records are preserved in accordance with the record preservation policies and rec)iiin;njenis of the 
National Archives and Records Administration (NARA). The Eteparunent of Housing and Urban 
Development (HUD) agrees diat cfTcctivc e-mail records management policies need to be in place at 
HUD and all federal agencies, and that such pdicies must be diligently followed. The draft report 
recommends that HUD revise its e-mail record management policies to ensure such policies 
apprropriateiy reflect NARA requirements and that HUD staff arc capable of identifying federal 
records. The draft repon also recommends that HUD develop and apply oversight practices, 
including reviews of records, and monitoring of leconk management training and practices. HUD 
IS in agreement that its e-mail policies, training and oversight can be strengthened and HUD plans to 
take steps to strengthen these areas. While HUD agrees with tttesc recoinmentkiiions, HUD has 
identified statements in the draft repon about HUD policies and practices that are inaccurate, 

The following identifies areas in the draft repon which HUD found to be inaccurate or 
ambiguous: 

Page 14 - MUDconcurs with OAO's point that, in determining whether an e mail message 
is a record, the Department should go through a process like thatde.scribcd in the example. 
Unfonunaicly. cheaiTangemcm and contents of the flowchart should be corrected if it is to be 
considerrrtJ by “agency staff (who) have to be awaie of the defining features of a record in order to 
make these decisiocts,” other than as simply an cxtunpleof a detenninatinn process, and not one that 
should be followed as shown. 

Page 15 'Figure 1, Exainple Decision Tree for Determining Whether an E-Mai! Message Is 
a Record, includes circular lo^c. multiple quetaions improperly co- located within a single flow 
chMt questioit block, and improperiy late placement of qu&stion blocks identifying exceptions to the 
retention requirements. Most notably, the first question block circularly assumes that the c-tnaii is a 
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See comment 3. 


See comment 4. 


See comment 5. 


See comment 6. 


“record” as part oftheQvei^!niatierof“cteteniui!ing whether an e-mail message is a record,” 
thereby pre-cmpiing those portions of the rest of the flowchart that indicate that the e-mail may not 
be a record. The Mock also improperly Kks two questions, and does not identify whether an overall 
“yes” answer is obtained when both questions arc answered “yes,” or when either question is 
answered “yes.” Rnally, the rcitkirmship between the two apparently unrelated questions 
(paraphiTLsing. did "you” cre^ tbee-maii? is it for business use?) is unclear. Similar problems 
arise in many other question blocks aitd in the anangement of the blocks. 

Page 40 -The section headerfon draft page 40) is incorrectly tilled. ‘Three of the Four 
Agencies Comply with MoaPdicy Requirements for E-Mail Management” and Iw.gins with an 
incorrectly low numberofagcrtcics with generally conforming policies. “At three of the four 
agencies reviewed, the policies in place generally inldressed the requirements for e-mail records 
inunagemei>!...”:in both cases, "three” should be “four.” as described below, and the wording 
revis^ acconhngly {‘The Four Agencies Comply... ” and ‘‘At the four agencies reviewed. a.s 
should the conesponding part of the Table of Contents on draft page I (“The Four Agencies 
Cotnply..."), the Results in Brief oct draft page 6 {‘Three agencies we reviewed-."), and the HUD 
column of tabic 4 on draft page 44 (the "X"8 should be check marks. 

Page 41 - stales, incorrectly that, HUD’s “policies in place did not cover three of eight 
applicable requirements.” That sentence should be deleted for (he reasons provided in the 
discus^on of stutentents on page 44 

Page 44 - correctly states that, “HUD officials slated that they considered that these 
requirements were met by a reference in their policy to the NARA regulations in which these 
requirements appear.” In particular. HUD’s Electronic Mail Policy (Handbook 2400. 1 , chapter 7, 
paragraph 7-4.b. Record Retention Responsibilities) says that. “Records created or received on 
electronic mail .systems must be managed in accordance with the provision of 36 CFR 1220. 1222 
and 1226." which are NARA regulations. (Note that this HUD policy text has been quoted by GAO 
in its draft footnote <i6.) NARA has incorporated its ClectinTflic Records Management regulation. 

36 CFR 1234, as a whole into other NARA regulations. (See 36 CFR §§ 1222.50(b)(7), 
1228.154(a). 1228.232(d), and i228.270(a). Incorporation by reference is u wide.ly used and well- 
accepted legal device. The text of the referenced document, once incorporaied by reference, 
becomes fully and legally a pan of the document into which it is incurponued. It is also sufricicni to 
reference only incorporation of an entire document to incorporate its i»nionst that is. after 
incorporating u pari of the Code of Federal Regulations («_'t-K), there is no need to reference each 
subpart, seclion. and paragraph. The subcomponents of the part are automatically irKorporaied as 
par: of the incorporation of the entire CFR pan. 

Note: HUD and NARA arc not unique in using regulatory incorporation by reference to CFR Pans 
as a whole: the Office of Management and Budget has also incorporated into its regulations entire 
CFR Parts issued by KARA and other agencic-s hy reference. Sec.e.g , 2CFR 21.5.5.) 

Page 44 states that, “However, this retereiice is too general to make clear to staff that e-rrtai! 
systems and backup tap&s arc not to be used for iccordkceping." As described above, (his Is 
incorrect, and should be deleted. 


Page GO 


GAO-08-742 Federal Records 




499 


Appendix IV: Comments from the Department 
of Housing and Urban Development 


See comment 7. 


See comment 8. 


See comment 9. 


Page 49, the report inconectiy stales that, ‘'For these three officiais the Departmcnl did not 
provide esanples of printed e-maii records that had been stored in appropriate recordkeeping files,” 
On the day GAO staff vishedHUD to obtain these esarepies, the staff visited the office of only one 
of the three officials. The two otho- HUD offices for which GAO had made ^pointments that day 
were ntrt visited. The sentence should be corrected to read. ‘The one official’s office whicfi was 
requested to provide examples of printed e-mail records that had been stored in appropriate 
recordkeeping files provided files ofe-maits but the files did not reflect an accepted recordkeqiing 
system." 

Page 54 and 55 - Recommendations to HUD: - The Department’s policies already 
“appropriately reflect NARA’s requirements" on these matters. As described in the discussion 
above, legstiding statements made on pages 4i and 44. HUD has incorporated NARA’s e-mail 
management rcquiremenis into its own policies by reference. However, as also noted earlier. HUT) 
will tmhance its policies and its imptementation as recommended in order to increase their usability 
by all HUD officials and Saif, including HUO's political leadership. 

In conclusion. HUD reiterates (hat its e-mai! policy already incorporates tlie NARA 
regulations and requirements. Accordingly, HUD’s policy does net require, revision but HUD 
acknowledges that implementation of ihispolicycan be will be enhanced. Additionally, it is not 
checase that everye-mail is on official record. HUD uses e-mail as a coirununicaiion tool, HUD’s 
practice is not to use e-mail for official record purposes. 

However, a.s also noted earlier, HUD will enhance its policies and its implcmcnlatjon as 
recomtnenrled in nrder to increase their usability by all HUD officials and staff, including HUD’s 
senior officials. More definitive information with nmelinss will be provided in HUD'sxtion plan 
to be developed once the final report has been issued. 

If you have any questions or require additional information, please contact Shelia Fitzgerald, 
Acting Director, Office of Investment. Strategy, Policy and Management at (202)-402-2452. 

Sincerely. 


Acting Chief Information Officer 
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Appendix IV: Comments firom the Department 
of Housing and Urban Development 


The foHowing are GAO’s comments on the on the HUD’s written response 
dated May 28, 2008, to our draft report. 


GAO Comments 


1. As noted in our report, the described decision process is an example of 
one that could be used to determine whether an e-mail message is a 
record. We did not state that the process is a requirement that must be 
followed by any particular agency. 

2. See comment 1. 

3. See comment 5. 

4. See comment 5. 

5. Our draft noted that HUD incorporated Paits 1220, 1222, and 1228 of 
NARA’s regulations by reference. However, the policy requirements at 
issue are contained in Part. 1234 of NARA's regulations. In its 
comments, HUD argues that the Parts it cites incorporate Part 1234 by 
reference. We do not agree with HUD that this type of indirect 
reference is a sufficient or effective way of informing HUD staff of 
their e-mail recordkeeping responsibilities as well as of prohibited 
practices. In addition, HUD di<l not fully implement the applicable e- 
mail management requirements because it did not establish 
procedures to implement appropriate procedures that protect e-mail 
records. 

6. See comment 5. 

7. The text suggested by HUD is incorrect in that we requested copies of 
e-mail records from all three selected officials. We revised our report, 
to provide additional detail on this. 

8. We agree that enhancing HUD’s policies on e-mail records as we 
recommend could increase their usability by all HUD officials and 
staff; among other things, this could clarify for HUD staff which 
practices are prohibited. 

9. We agree that not every e-mail is an official record, and we emphasized 
this point in our report. However, we also emphasized that the content 
of a communication, not its form, detenuines its record status. 
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GAO’s Mission 

Tho Government Accountability Office, the audit, evaluation, and 
investigative arm of Congress, exists t o support Congress in meeting its 
constitutional responsibilities and to help improve the performance and 
accountability of the federal government for the American people. GAO 
examines the use of public funds; evaluates federal programs and policies; 
and provides analyses, recommendations, and other assistance to help 
Congress make infomterl oversight, policy, and funding decisions. GAO’s 
commitment to good government is reflected in its core values of 
accountability, integrity, and reliability. 

Obtaining Copies of 
GAO Reports and 
Testimony 

The fastest and easiest way to obtain copies of GAO documents at no cost 
is through GAO’s Web site (u'ww. gao.gov). Each weekday, GAO posts 
newly released reports, testimony, and correspondence on its Web site. To 
have GAO e-mail you a list of newiy posted products every afternoon, go 
to WWW. gao.gov and select “E-mail Updates.” 

Order by Mail or Phone 

'fho first copy of each printed report is free. Additional copies are $2 each. 

A check or money order should be made out to the Superintendent of 
Documents. GAO also accepts VISA and Mastercard. Orders for 100 or 
more copies mailed to a single address are discounted 25 percent. Orders 
should be sent to; 


U.S. Government Accountability Office 

441 G Street NW, Room LM 

Washington, DC 20548 


To order by Phone: Voice: (202) 512-GOOO 

TDD: (202)512-2537 

Fax: (202) 512-6061 

To Report Fraud, 
Waste, and Abuse in 
Federal Programs 

Contact: 

Web site: www. gao.gov/fraudnet/fraudnot, litm 

E-mail: fraiKlnot(«'gao.gov 

Automated answering system: (800) 424-5454 or (202) 512-7470 

Congressional 

Relations 

Ralph Dawn, Managing Director, dawnr(<T>gao.gov, (202) 512-4400 

U.S. Government Accountability Office, 441 G Street NW, Room 7125 
Washington, DC 20548 

Public Affairs 

Chuck Young, Managing Director, youngcK^gao.gov, (202) 5124800 

U.S. Government Accountability Office, 441 G Street NW, Room 7149 
Washington, DC 20548 
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Eugene M. Trisko 
Attorney at Law* 

P.O. Box 596 

Berkeley Springs, WV 2541 1 
(304) 258-1977 
(301) 639-5238 (Cell) 

emtrisko@ea rthlink.net 


’‘Admitted in DC 

Air & Radiation Docket and Information Center March 22, 2010 

U.S. Environmental Protection Agency 

Mailcode 6102T 

1200 Pennsylvania Avenue, NW 

Washington, DC 20460 


By Electronic Transmission 

Attn: Docket ID No. EPA-HQ-OAR-2005-0172; FRL-9 102-1 

Proposed Revisions to the National Ambient Air Quality Standards 
for Ozone, 79 FR 2938 (January 19, 2010) 

Ladies & gentlemen: 

These comments are submitted on behalf of Unions for Jobs and the 
Environment (UJAE), a §50 1(c)(4) organization of twelve national and 
international labor unions.' 

UJAE’s member unions represent more than 3.2 million workers in 
electric power, transportation, coal mining, construction and other industries. 
UJAE members’ jobs and economic wellbeing will be affected by U.S. 
EPA’s decisions on the proposed reconsideration and revisions of the 


' Member unions of UJAE are: Brotherhood of Locomotive Engineers; International 
Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers; 
International Brotherhood of Electrical Workers; International Brotherhood of Teamsters; 
Marine Engineers Beneficial Association; Sheet Metal Workers International 
Association; Transportation ■ Communications International Union; United Association 
of Journeymen and Apprentices in the Plumbing and Pipefitting Industry; United Food 
and Commercial Workers International Union; United Mine Workers of America; United 
Transportation Union; and Utility Workers of America. For further information about 
UJAE, xee www. ujae.org. 
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NAAQS for ozone (79 FR 2938, January 19, 2010) and by related state and 
federal actions needed to implement any such revisions. 

Background and Summary 

On September 16, 2009, EPA Administrator Lisa P. Jackson 
announced that EPA would initiate a reconsideration of the ozone standards 
established in 2008.^ EPA promulgated the current primary ozone standard 
in 2008 through the regular course of review and revision of the National 
Ambient Air Quality Standards (NAAQS), resulting in a reduction in the 
level of the standard from 0.084 ppm (rounded) to 0.075 ppm, with 
compliance measured to three significant digits.^ 


■ “EPA Announces It Will Reconsider National Smog Standards," Press Release 
(September 16, 2009). 

^ 73 FR 16436 (March 27, 2008). The proce.ss that EPA employed to establish the 
revised primary standard is described in the notice for the current reconsideration; The 
EPA initiated the most recent periodic review of the air quality criteria and standards for 
03 in September 2000 with a call for information (65 FR 57810; September 26, 2000) for 
the development of a revised Air Quality Criteria Document for 03 and Other 
Photochemical Oxidants (henceforth the*‘2006 Criteria Document”), A project work 
plan (EPA, 2002) for the preparation of the Criteria Document was released in November 
2002 for CASAC and public review. The EPA held a series of workshops in mid-2003 on 
several draft chapters of the Criteria Document to obtain broad input from the relevant 
scientific communities. These workshops helped to inform the preparation of the first 
draft Criteria Document (EPA, 2005a), which was released for CASAC and public 
review on January 3 1 , 2005; a CASAC meeting was held on May 4-5, 2005 to review the 
first draft Criteria Document. A second draft Criteria Document (EPA, 2005b) was 
released for CASAC and public review on August 3 1, 2005, and was discussed along 
with a first draft Staff Paper (EPA, 2005c) at a CASAC meeting held on December 6-8. 
2005. In a February 16, 2006 letter to the Admini.strator, C.ASAC provided comments on 
the second draft Criteria Document (Henderson, 2006a), and the final 2006 Criteria 
Document (EPA, 2006a) was released on March 21, 2006. In a June 8, 2006 letter to the 
Administrator (Henderson, 2006b), CASAC provided additional advice to the Agency 
concerning chapter 8 of the final 2006 Criteria Document (Integrative Synthesis) to help 
inform the second draft Staff Paper. 

A second draft Staff Paper (EPA, 2006b) was released on July 1 7, 2006 and reviewed by 
CASAC on August 24-25, 2006. In an October 24, 2006 letter to the Administrator, 
CASAC provided advice and recommendations to the Agency concerning the second 
draft Staff Paper (Henderson, 2006c). A final 2007 Staff Paper (EPA, 2007a) was 
released on January 3 1 , 2007. In a .March 26, 2007 letter (Henderson, 2007), CASAC 
offered additional advice to the Administrator with regard to recommendations and 
revisions to the primary and secondary 03 NAAQS. 79 FR 2938, 2942. 
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In this reconsideration, EPA is proposing to revise the primary 8-hour 
ozone standard from its current level of 0.075 ppm to a more stringent level 
within a recommended range of 0.060 to 0.070 ppm, and to add a new 
secondary standard to protect welfare values such as crops and vegetation. 

UJAE filed comments with EPA in the 2008 ozone rulemaking 
supporting a revision of the 8-hour primary standard at the level ultimately 
adopted by the agency. Our comments emphasized the substantial scientific 
uncertainties associated with a primary standard set below a level of 0.075 
ppm: 


“Based upon uncertainties in the available science, UJAE 
supports the agency’s decision to recommend a revised 
standard within this range, but we recommend adoption of a 
revised primary standard at a level not lower than 0.075 ppm. 

We do not believe that the available science clearly supports 
setting a primary standard more stringent than 0.075 ppm. In 
the alternative, based upon the substantial scientific 
uncertainties identified in the record, UJAE would support a 
primary standard consistent with the upper end of the Staff 
Paper’s recommendation for a revised standard ‘somewhat 
below’ a level of 0.080.”“ 

The current reconsideration of the 2008 ozone standards relies upon the 
scientific evidence of record available to the agency in the previous 
rulemaking.^ For the reasons stated below, UJAE does not support a revision 
to the 2008 ozone standards, and recommends retention of the primary (and 
secondary) standards at the level of 0.075 ppm. 

We are particularly concerned that the proposed revision of the primary 
standard to a level of 0.060 to 0.070 ppm would lead to significant job losses 
across the country during a period of high unemployment, due to the 
significant increase in the number of counties classified as nonattainment and 
the inability of states to attain a revised standard within this range “as 
expeditiously as practicable.” Increased unemployment is statistically 
associated with increased mortality.* EPA’s Supplemental Regulatory Impact 


“ Unions for Jobs & the Environment, Comments on Proposed Revisions to the National 
Ambient Air Quality Standards (October 9, 2007). 

■ 79 FR 2938, 2940. 

* See, Lundin, et at, “Unemployment and mortality — longitudinal prospective study on 
selection and causation in 49321 Sw'edish middle-aged men,” 64./, Epidemiol. 
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Analysis for this rulemaking provides ample justification for our concerns 
about the potential adverse employment impacts of lowering the primary 
ozone standard within the range that EPA has proposed. 

Scientific Bases of a Revised Primary Standard 


The 2008 primary ozone standard was set at a level between the 
recommended ranges of EPA Staff and the Clean Air Science Advisory 
Committee (CASAC), and within the range recommended by Staff {<0.08 - 
0.060). CASAC’s recommendation for a primary standard between 0.060 and 
0.070 ppm represented its best judgment about the appropriate level of the 
standard based upon its review of the scientific evidence on ozone health 
effects. Based upon its extensive review of the health effects evidence, 
including CASAC’s recommendations, EPA Staff recommended a broader 
range from “somewhat below” the 0.08 standard to a level as low as 0.060. 
The Administrator exercised his discretion in making a policy judgment to set 
the standard at a level consistent with Staffs recommendation. CASAC’s 
recommendations are advisory to, but are not binding upon the 
Administrator.’ In our view, the record before the Administrator supported 
the agency’s decision in 2008, as it does now. 


Community Health 22-28 (2010); Brenner M.H., Mooney A., “Unemployment and health 
in the context of economic change” Soc. Sci. & Medicine, 17 (16) 1 125-1 138 (1983). 

’ These issues were addressed by the Court of Appeals for the D.C. Circuit in the recent 
remand of the 2006 PM standards. With regard to the level for the annual PM2.5 
standard, the Court rejected EPA's response that its approach was consistent with 
CASAC's recommendation. The Court stated that "The EPA failed adequately to explain 
its reasons for not accepting CASAC's recommendation [to consider the short-term 
studies as a basis for a lower annual standard], instead stating only that it did not 'disagree 
with CASAC's factual statements regarding the findings of [the short-term studies].’” 
American Farm Bureau Fed'n v. EPA, 559 F.3d 5 1 2, 52 1 (D.C. Cir., 2009). The Court 
did not vacate the standard in part because "the EPA's failure adequately to explain itself 
is in principle a curable defect." Id. at 528. The finding of a “curable defect” implies that 
EPA could explain why it had not followed CASAC's advice on the level of the primary 
ozone standard. 

Regarding the secondary PM standard, the Court observed that EPA rejected the 
recommendations of both CASAC and Agency staff. Because EPA had failed to identify 
any target level of visibility protection and therefore lacked a basis for reasoned decision 
making, the Court determined it "need not decide whether it was reasonable for the 
agency to reject the target recommended by the Staff Paper and the CASAC because it 
was based on uncertain .subjective evidence." Id. at 530. 
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In the 2008 ozone standard rulemaking, the agency balanced a 
massive array of uncertain scientific data on the public health effects of 
ozone, as summarized by EPA’s findings: 


In considering the available information, the Administrator also judges 
that a standard level below 0.070 ppm would not be appropriate. In 
reaching this Judgment, the Administrator notes that there is only quite 
limited evidence from clinical studies at exposure levels below 0.080 ppm 
03. Moreover, the Administrator recognizes that in the body of 
epidemiological evidence, many studies report positive and statistically 
significant associations, while others report positive results that are not 
statistically significant, and a few do not report any positive 03-related 
associations. In addition, the Administrator judges that evidence of a 
causal relationship between adverse health outcomes and 03 exposures 
becomes increasingly uncertain at lower levels of exposure . The 
Administrator also has considered the results of the exposure 
assessments in reaching his judgment that a standard level below 0.070 
ppm would not be appropriate. ... 

In considering the results of the health risk assessment, as di.scussed in 
section II. B above, the Administrator notes that there are important 
uncertainties and assumptions inherent in the risk assessment and that this 
assessment is most appropriately used to simulate trends and patterns that 
can be expected as well as providing informed but still imprecise estimates 
of the potential magnitude of risks. The Administrator particularly notes 
that as lower standard levels are modeled, including a standard set at a 
level below 0.070 ppm, the risk assessment continues to assume a causal 
link between 03 exposures and the occurrence of the health effects 
e.xamined. such that the assessment continues to indicate reductions in 03- 
related risks upon meeting a lower standard level. As discussed above, 
however, the Administrator recognizes that evidence of a causal 
relationship between adverse health effects and 03 exposures becomes 
increasingly uncertain at lower levels of exposure . 

Given all of the information available to him at this time, the 
Administrator judges that the increasing uncertainty of the existence and 
magnitude of additional public health protection that standards below 
0.070 ppm might provide suggests that such lower standard levels would 
likely be below what is necessary to protect public health with an adequate 
margin of safety. 

In addition, the Administrator judges that a standard level higher than 
0.075 ppm would akso not be appropriate. This judgment takes into 
consideration the information discussed above in section 11. B, and is based 
on the strong body of clinical evidence in healthy people at exposure 
levels of 0.080 ppm and above, the substantial body of clinical and 
epidemiological evidence indicating that people with asthma are 
likely to experience larger and more serious effects than healthy people, 
the body of epidemiological evidence indicating that associations are 
observed for a wide range of more serious health effects at levels below 
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0.080 ppm, and the estimates of exposure and risk remaining upon just 
meeting a standard set at 0.080 ppm. The much greater certainty of the 
existence and magnitude of additional public health protection that such 
levels would forego provides the basis forjudging that levels above 0.075 
ppm would be higher than what is requisite to protect public health, 
including the health of at-risk groups, with an adequate margin of safety. 

For the reasons discussed above, the Administrator proposes to revise the 
level of the primary 03 standard to within the range of 0.070 to 0.075 
ppm.* 

This summary of the available scientific evidence available to the 
agency in the 2008 rulemaking - and in this reconsideration - underscores 
the critical uncertainties associated with the health studies relied upon by 
EPA Staff and by the CASAC in reaching their respective recommendations 
in 2006-2007. The Staff Paper ably summarizes these in the context of 
needed research improvements: 

Following completion of the 1996 Ozone Staff Paper (U.S. EPA, 1996), 
the EPA held a research needs workshop and produced a draft documental 
for review by the CASAC at a public meeting held November 16, 1998. 

Based on our review of scientific information contained in 
the 2006 CD, we have concluded that Oa health research needs and 
priorities have not changed substantially since the above document was 
written. Key uncertainties and research needs that continue to be high 
priority for future reviews of the health-based primary standards are 
identified below: 

(1) An important aspect of risk characterization and decision making for 
air quality standard levels for the OaNAAQS is the characterization of the 
shape of exposure-response functions for Oa, including the identification 
of potential population threshold levels. Recent controlled human 
exposure studies conducted at levels below 0.08 ppm Oa provide evidence 
that measurable lung function effects occur in some individuals for 6-8 

hr exposures in the range of 0.08 to as low as 0.04 ppm, A major 
limitation of these data is that they were collected in one laboratory 
located in an area of the U.S. that typically experiences higher ambient air 
levels of Oa: therefore, prior attenuation of subject response may have 
been a factor in the responses observed. Considering the importance 
of estimating health risks in the range of 0.04 to 0.08 ppm Oa, additional 
research is needed to evaluate responses in healthy and asthmatic 
individuals in the range of 0.04 to 0.08 ppm for 6-8 hr exposures while 
engaged in moderate exertion. 

(2) Similarly, for health endpoints reported in epidemiological studies 
such as hospital admissions, ED visits, and premature mortality, an 
important aspect of characterizing risk is the shape of concentration- 


72 FR 37880 (emphasis added.) 
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response functions for O 3 , including identification of potential population 
threshold levels. Most of the recent studies and analyses continue to 
show no evidence for a clear threshold in the relationships between O 3 
levels and these health endpoints or have suggested that any such 
thresholds must be at very low levels approaching policy relevant 
background levels. Whether or not exposure errors, misclassification of 
exposure, or potential impacts of other copollutants may be obscuring 
potential population thresholds is still unknown . 

(3) The extent to which the broad mix of photochemical oxidants and 
more generally other copollutants in the ambient air (e.g.. PM. NOi. SO 2 . 
etc.) may play a role in modifying or contributing to the observed 
associations between ambient Osand various morbidity effects and 
mortality continues to be an important research question. Ozone has long 
been known as an indicator of health effects of the entire photochemical 
oxidant mix in the ambient air and has served as a surrogate for control 
purposes. A better understanding of sources of the broader pollutant mix, 
of human exposures, and of how other pollutants may modify or 
contribute to the health effects of O 3 in the ambient air, and vice versa, is 
needed to better inform future NAAQS reviews. 

(4) As epidemiological research has become a more important factor in 
assessing the public health impacts of O 3 , methodological issues in 
epidemiological studies have received greater visibility and scrutiny. 
Investigations of questions on the use of generalized additive models in 
time-series epidemiological studies have raised model specification 
issues. There remains a need for further study on the .selection of 
appropriate modeling strategies and appropriate methods to control for 
time-varying factors, such as temperature, and to better understand the role 
of copollutants in the ambient air . 

(5) Limited controlled human exposure and epidemiology research has 
provided suggestive evidence of both direct and indirect effects of Oton 
the cardiovascular system, cardiovascular hospital admissions, and 
cardiovascular mortality. However, additional work will be needed to 
examine biologically plausible mechanisms of cardiovascular 

effects and to determine the extent to which O 3 is directly implicated or 
works together with other pollutants in causing adverse cardiovascular 
effects in sensitive individuals and in the general population. 

(6) Most epidemiological studies of short-term exposure effects have been 
time-series studies in large populations. Time-series .studies remain subject 
to uncertainty due to use of ambient fixed-site data serving as a surrogate 
for ambient exposures, to the difficulty of determining the impact of any 
single pollutant among the mix of pollutants in the ambient air, to 
limitations in existing statistical models, or to a combination of all of these 
factors. Independent variables for air pollution have generally been 
measurements made at stationary outdoor monitors, but the accuracy with 
which these measurements actually reflect subjects' exposure is not yet 
fully understood. Also, additional research is needed to improve the 
characterization of the degree to which discrepancy between stationary 
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monitor measurements and actual pollutant exposures introduces error into 
statistical estimates of pollutant effects in time-series studies . 

(7) Improved understanding of human exposures to ambient O 3 and to 
related copollutants is an important research need. Population-based 
information on human exposure for healthy adults and children and 
susceptible or at-risk populations including asthmatics to ambient 0.5 
concentrations, including exposure information in various 
microenvironments, is needed to better evaluate current and future O 3 
exposure models. Such information is needed for sufficient periods to 
facilitate evaluation of exposure models throughout the O 3 season. 

(8) Information is needed to improve inputs to current and future 
population-based O3 exposure and health risk assessment models. 

Collection of time-activity data over longer time periods is needed to 
reduce uncertainty in the modeled exposure distributions that 

form an important part of the basis for decisions regarding air quality 
standard for O 3 and other air pollutants. Research addressing energy 
expenditure and associated breathing rates in various population groups, 
particularly healthy and asthmatic children, in various locations, across the 
spectrum of physical activity, including sleep to vigorous physical 
exertion is needed. 

(9) An important consideration in the O 3 NAAQS review is the 
characterization of policy relevant background levels. There still remain 
significant uncertainties in the characterization of 8-hr daily maximum 03 
background concentrations. Further research to improve the evaluation of 
the GEOS-CHEM model which has been used to characterize estimates of 
policy relevant background levels would help reduce uncertainties in 
estimating health risks relevant for standard setting (i.e., those risks 
associated with exposure to O 3 in excess of policy relevant background 
levels) and would aid in the development of associated control programs.'^ 

These shortcomings in the health and epidemiological evidence 
associated with short- and long-term exposure to ozone support our concerns 
about the inadequate bases for revising the prima:^ ozone standard to a level 
below 0.075 ppm. Indeed, these considerations support EPA Staffs 2007 
upper-end recommendation for a standard “somewhat below” 0.080. 

EPA’s Supplemental Regulatory Impact Analysis 

UJAE has reviewed EPA’s January 2010 Supplemental Regulatory 
Impact Analysis (SRIA) for the proposed revised ozone standards to assess 
the potential impacts of standards within the Administrator’s recommended 
range on the electric utility, mining, transportation, and other industries 


U.S. EPA, Review of the National Ambient Air Quality Standards for Ozone: 

Policy Assessment of Scientific and Technical Information, OAQPS Staff Paper at 6-87-6-90, 
EPA-452/R-07-003, January 2007 (emphasis added, footnotes omitted.) 
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employing UJAE members. The agency’s cost estimates suggest that many 
areas not attaining the primary standard would need to rely almost entirely 
on “unknown future controls,” with “known controls” available to supply 
only a small fraction of the emission reductions needed to achieve the 
proposed primary standard within a range of 0.06 to 0.07 ppm. The overall 
costs of attaining a primary standard within this range may be more than an 
order of magnitude greater than the costs EPA estimated for attaining the 
2008 standard. 

EPA’s 2007 RIA analyzed a limited array of “known” control options 
for meeting ozone standards ranging from 0.065 ppm to 0.079 ppm. The 
cost analysis was divided between engineering cost estimates for “known” 
controls applied mainly to industrial boilers and mobile sources, and much 
larger “extrapolated” costs based on additional estimated NOx reductions 
needed to achieve alternative standards, as summarized in the table below: 


Table 5.8 Total Costs of Attainment in 2020 for Different Levels of the Ozone Standard 

(National Attainment in 2020) 


of Suvniard in 202( 


O.Oe.S ppui 0.070 ppm 0.07.S ppiu 

0.079 ppm 

Modeled Co-cts (SB) ,S,7.9 S.7.9 5.7,9 

Extrapolated Costs (SB) S13to$42 S,s,9ioS18 S1.6to S4.9 

,5.7.9 

{$0.95)tof50.,77)* 

Total Costs (SB) $17 to ,546 S10toS22 S.‘i..MoS8.8 

$.1 to $.7. 3 

* The use of the 0.070 ppm control strategy as a .starting point for extrapolating the 0,079 
.standard resulted in over attaimnent in some areas. For over attaining areas, co.st savings were 
applied. For the 0.079 ppm standard the cost savings from over att.aming areas was areater than 

the costs for areas still ueeding extrapolated tons (see Table ,^.4), 



Source; EPA RIA (July 2007). 


The 2010 SRI A contains estimates of the total annualized costs for 
attaining different levels of the primary standard in 2020, based on modeled 
and extrapolated cost estimates. These estimates are shown below: 

EPA Estimates of the Costs of Attaining Alternative Ozone Primai 7 
Standards in 2020 (Bil. 2006$ at 7% discount rate) 


Standard (ppm) 

Low Estimate 

High Estimate 

0.055 

$78.0 

$130.0 

0.060 

$52.0 

$90.0 

0.065 

$32.0 

$44.0 

0.070 

$19.0 

$25.0 

0.075 

$7.6 

$8.8 


Source: EPA SRIA, Table S.I.l (January 2010). 
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These estimates indicate that the costs of moving to a more stringent 
primary standard rise dramatically at standards below 0.075, with the upper- 
end cost estimate for a standard of 0.060 ppm ($90 billion) an order of 
magnitude greater than the costs of attaining the current standard ($8.8 
billion). 


We are particularly apprehensive about the extent to which these 
estimates depend upon the availability of “future unknown” control 
technologies, relative to the deployment of “known controls” such as 
selective catalytic reduction technologies. 


The two charts below illustrate the relative shares of “known” and 
“unknown” controls in meeting alternative levels of the primary standard. 
For both the Cleveland-Akron-Lorain and greater Northeast nonattainment 
areas, “known” controls (colored vertical lines on the left of each chart) are 
capable of achieving only a small fraction of the estimated emission 
reductions required to achieve the alternative standards. The bulk of the 
reductions must be achieved by technologies that do not yet exist, but which 
must be hypothetically developed and deployed within the next decade. 


<so,aoi> 
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Figure S5.2: Mjjrgin^l Extrapolated Cost Curves - Cleveland-Akt ou-Lorain, OH 



.(Wtl. .!)*<» vtH'i’i 

»iinw.'Ca<ariiiiH57CwKu; 

SlS.aOtVWii I .xrU Ctfvt 




- -d t'ViiV;) 

I'Ylst.dAfjit'S.iCr. I.fi'.’a 


S.CO0 


SC .'S iCO U!r ISC 175 2CC 221 iSO 3?S 

Th-Sinindt 


N*<-djrd Snsist'cns 


Source: EPA SRIA, Appendix (Januaiy' 2010). 


10 



513 


Figure SS.5: Marginal Extrapolated Cost Curves - Northeast Corridor, CT-DE-MD-NJ-NY-PA 
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EPA described the “hybrid” cost estimation methodology underlying 
these projections in its 2008 RIA for the current standard, repeated in the 
January 2010 SRIA (at S5.1): 


The hybrid approach creates a marginal cost curve and an average cost 
curve representing the cost of unknown future controls needed for 2020 
attainment. This approach explicitly estimates the average per-ton cost of 
unspecified emissions reductions assumed for each area, with a higher 
average cost-per-ton in areas needing a higher proportion of unknown 
controls relative to known modeled controls. This requires assumptions 
about the average cost of the least expensive unspecified future controls, 
and the rate at which the average cost of these controls rises as more 
extrapolated tons are needed for attainment (relative to the amount of 
reductions from known, modeled controls). These factors in turn depend 
on implicit assumptions about future technological progress and 
innovation in emission reduction strategies. 

The relevant timeframe for states to prepare State Implementation 
Plans for attaining a revised primary ozone standard has not changed 
significantly under this reconsideration. For example, SIPs for states in the 
Northeast Ozone Transport Region are expected to be filed by December 
2013. With a requirement for three years of “clean” data supporting 
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designation to attainment status (e.g., 2015-16), “unknown future” controls 
would need to be installed as early as 2014. 

UJAE is frankly concerned that the extent of new nonattainment areas 
created by this reconsideration, coupled with the need for extensive reliance 
on “unknown future” control technologies to attain a revised standard at the 
levels proposed by EPA, and the very short timeframe available to states and 
to sources in most areas of the country, would lead to substantial job losses 
at electric power and manufacturing facilities within the numerous areas that 
would be classified as nonattainment. 


EPA’s map of potential nonattaining counties is shown below, for 
alternative levels of the standard, based on existing monitor data for 2006- 
08. Between 515 and 650 counties violate the standard proposed by EPA, 
heavily concentrated in traditional manufacturing regions and states relying 
on coal for electric power generation. 


Counties With Monitors Vioiating Primary 8-hour Ground-level Ozone Standards 
0.060 - 0,070 parts per million 

(Based on 2006 - 2008 Air Quality Data} 

EPA will not designate areas as nonatiatnment on these data. Dot likely on 2008 - 2010 data which are expected to snow improved air quality. 



Notes; 

1 . No monitored counties outside the continental U.S. viofcrte. 

2. EPA is proposing to deteimirie compliance with a revised primary ozone standaid by rounding the 5-year average to three decimal places. 


Source: U.S. EPA (January 2010). 
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Equally concerning is EPA’s projection of the extent of residual 
nonattainment in 2020 after implementation of all current Clean Air Act 
programs. As shown by the map below, between 99 and 451 counties would 
face the prospect of extended nonattainment status after 2020: 


Counties With Monitors Projected to Violate Primary 8-hour 
Ground-Level Ozone Standards in 2020 
— 0.060 - 0,070 parts per million 



I 203 addiiionaj couriti«s projected to violate 
0.060 ppm for a total of 45 1 

Notes: 

1 The inodeted oitKssiorts in 2020 reflect the expected emiaei'orrs reductions from federal ^Odranis by 202C incluang: the Clean interstate the Clean Air 

Mercury Aide, the Clean Air VtsiMityRuM: me Oean .Air Nonfood Diesel Rule, me (.igrtt-Oury vehicle Tier 2 Ru>e, me Heavy Duty Cies^ Rule, the proposed rules 
tor Locomotive and Manne Vessels and for Smart Soan-tgniticn Er>$nes. and an esiimats of Siate4evei rtoLxie and stationary source ccntrcfs th« were prcjeeted 
to be needed toaSsin pre^i^loQ PM 2.5 smd otorte standards 

2 . Ccntrols applied are illustrative. States may chcose to aody rtflerertt ccntroi stratepies fp' impiementahcn. 

3. €PA did rtot rttodei future vtolaftons outside the coruinentai U.S 

4. ERA 1$ ptoposirvg to deiemine compiunce wllh a revsed primary ozone slaneanj by rcurtdMig the 3-year average to three decimal places. 


Source: U.S. EPA (January 2010). 

Im pacts on Energy and Manufacturing 

As the agency recognizes, the burdens of nonattainment include 
emission offset requirements for new or modified facilities, application of 
Lowest Achievable Emission Rate standards to new or modified stationary 
sources, and Reasonably Available Control Technology requirements for 
existing stationary sources. 

While many coal-based electric generating plants have installed SCRs 
and other controls in response to current Clean Air Act requirements, 
hundreds of older and smaller units rely upon low-NOx burners and similar 
low-cost controls. Implementing SCR requirements likely would cause 
many of these units to shutdown, with job losses at generating plants, mines, 
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railroads, and the communities that depend upon these plants for high-wage 
jobs and their contributions to local tax bases. Similarly, hundreds of boilers 
at traditional manufacturing and other industrial facilities may require 
extensive new controls, potentially jeopardizing their continued economic 
viability. 

In sum, we do not view the proposed reconsideration of the ozone 
standards as necessary or appropriate under current economic conditions. 
EPA should reaffirm the existing ozone standards and defer their potential 
revision to the normal procedures for regular review and revision of National 
Ambient Air Quality Standards. Such a review can incorporate the “latest 
scientific knowledge” about the health effects of air pollutants, as required 
by the Clean Air Act^®, and not depend upon a stale record. 

UJAE appreciates the opportunity to comment on these issues, and 
hopes that EPA will give due consideration to its recommendations. 


Sincergjy, 



Eugene M. Trisko 
General Counsel 
Unions for Jobs and 
the Environment 
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YAHOO! NEWS 


Coal decline hits fuel's Western stronghold 

By MATTHEW BROWN | Associated Press - Fri, Jan 25, 2013 


SHERIDAN, Wm (AP) — Hundreds of millions of tons of coal, packed into seams up to 60 feet thick, are still to be had 
beneath the rock-strewn hillsides speckled with snow that rise up alongthe remote Montana- Wyoming border. 


Yet for Mike Cooley, the days of drilling explosives into the ground to blast the fuel from the earth are over, long before he 
ever expected. The 41-year-old thought his job as a “powderman" at the _R?ckcr strip mine would take him into retirement. 

Now he's looking for new work, after he and 58 other miners were laid off ftum Decker in recent weeks to add to several 
hundred jobs reported lost in the past year from the nation’s largest coal-producing region. 

As a dispute over West Coast ports hobbles the industry's ability to reach booming markets in Asia, cheap natural gas is 
undercutting coal in the U.S. — and putting some of the small towns in coal country in economic peril. 

Wringing his calloused, idle hands and staring into the winter sun through the kitchen window of bis trailer house in 
Sheridan, not far from the mine, Cooley said he’s reluctant to leave with the eldest of his three children poised to graduate 
high school this spring. 

"But I don’t want to go back to pounding nails either, not at $13 an hour," the former construction worker said as his 
youngest child, two-year-old Mason, hovered nearby sucking on a lollipop. 

For decades, the 25,000-square-mile Powder River Basin that surrounds Sheridan has been the stronghold of the U.S. coal 
industry. Massive strip-mines, carved from a !and.scape dominated by sage brush and cattle ranches, churn out close to a 
half-million Ions of the fuel annually, dwarfing production from mines in the Appaladiians and Midwest. 

Now the (leprcs-sed domestic coal market is finally catching up to mines such as Decker. At least 300 jobs have been lost 
from mines in Montana and Wyoming since early 2012, according to preliminary data from the Mine Safety and Health 
Administration. 


Paradoxically, out-of-work miners in Montana and Wyoming are scrambling for new employment even as global coal 
markets enjoy a heyday. Driven by Asian demand, experts say, coal i.s projected to challenge oil as the world's top energy 
source within the next four years. The sole exception will be in the U.S. 


Tiia Decker lay-offs cut the mine's workforce i 
earned almost S30 an hour and for years sn. . 


in Iwlf — nud came jus a shock to Cuole^- and fellou- miiK‘rs ^ri^o 


Just last year, Decker’s co-owner, Ambre Energy of Australia, was promising to ramp up mining and start shipping mil]ion.s 
of tons anntially to countries such as South Korea — part of an industry-wide trend as companies battered by the domestic 
marketlooked to foreign buyers. 


But Ambre's plans to build and expand West Coast ports to load the fuel onto ships have become entangled in poKtica! 
opposition and bureaucratic red tape, forcingthe company to pu-sh back itstimcline to begin operating. Mining industry 
heavyweights, including Arch Coal, Inc., and Peabody Energy face the same problems. 


It's been several years since coa! mining peaked in the Powder River Basin, which accounts for the bulk of production from 
Montana and Wyoming. Only in recent months has the number of workers started to drop. 


Despite the logistical hurdlc.s, some of the basin’s coal is making it to overseas markets by squeezing through the limited 
W’est Coast port capacity already available. But analysts and industry observers say those routes have essenrJall)' maxed 
out. 


"Unless you can send (coal) by Federal Express, the export market can't take off," said Montana's former governor, Brian 
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Schweitzer. 

'fhc Democrat spent two terms seeking to bolster the state's coal industry before leaving office this month. He predicted it 
will take up to five years for ports in Washington state and Oregon to come to fruition, and jast aslongforU.S. coal 
demand to rebound. 


”1153! leaves Cooley and others like him stuck between tomorrow's promise and yesterday's boom, in a region with few 
comparable employment prospects. 

"I’ve never been laid off. Always had a job, since i was 54," said Cooley, whose family will rely on his vvife’s income as a 
grocery store ca.shier until he finds a newjob. 

As tvith other laid-offDecker miners interviewed, Cooley hopes Decker rebounds but is looldng beyond coal as be searches 
for new work. He's got applications in at a zinc mine in Alaska, a gold mine in Nevadaandtowwk as a roustabout for an oil 
company in North Dakota's Bakken oil patch. 

Others already have moved on to such places after finding it impossible to match their former wages in Sheridan, a town of 
18, 000 a short drive acros.s the Montana line from the Decker mine and where most of its workers five. 

Hard time.shave \nsited before in this part ofWyoming, where coal was euphemistical^ dubbed "the black diamond" after 
a bootn early last century'. 

North ofShcridan along the Tongue River can be seen the ruins of now-defunct company^owned coal mining towns such as 
Monarch, Kleenburn and Acme. Those communities and their underground mines peaked in the igaos. Their decline left a 
gap in the economy that wasn't replaced until Decker and other strip mines came along decades later. 

After opening in 1972, Decker quickly ramped up to several hundred workers digging up 10 milKontons of coal ayear, a 
volume that it produced for its first two decades "like clockwork," said Hal Kansala, who has been working at the mine 
since 1979, Coal production this year will he less than a third that amount. 

Ambre spokeswoman Liz Fuller said the mine remains viable and the contpany is seeking buyore for its coal. She would not 
comment on long-term employment prospects except to -say the company would look to rchire kid offworkers if mining 
rebounds. 


Regardless of whether the company's export aspirations come to pass, the .short-term outlook looks grim. 


The five to ten years it could lake to suimount environmental opposition to West Coast coal ports is simply too long for 
miners and their families to wait, Sheridan Mayor Dave Kinskey said. 


"It reminds me of that old saw: The first 
the other economist say.s, Tn the short term w 
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